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Memorandum T5=-3&

Subject: Btudy 23 - Partition of Real and Personal Property

Attached to this merorandum are copies of AB 1671 and the corrected
page proofs of the Commission's partition recommendation. We have received
comments concerning the recommendation from the Commission's consultant, Mr.
Elmore {Exnibit I~-green), and from Mr. Swift, counsel for Western Title

Insurance Company (Exhibit IT-=yellcw). Their comments are analyzed below.

§ 872.010(d). "Property" defined

At page 1 of Exhibit I (green), Mr. Flmore recommends that the words
"right, title, estate, lien, or other interest” be deleted from the defini-
tion of "property." Wnile the staff believes that these words are helpful
in determining the meaning of the word "property” as used in the partition
statute, the staff also believes that they could te deleted without undue
violence to the statute :since the statute is so drafted that, whenever it is
critical that "interests" be referred to, & reference to interests is made.
See, e.g., Sections 872.21C (persons authorized to commence partition action),

872.230 (contents of complaint), 872.510 (joinder of defendants ).

§ 872.110. Superior court

Mr. Elmore recommends at pages 1-2 of Exhibit I (green) that the substance
of the following venue provisions be added to the partition statute:

§ B72.110. Jurisdictlon and vernue

§72.110. (2) The superior court has jurisdiction of actions
under this title.

{b) Subject to the power of the court to transfer actions as
provided in Title L {commencing with Section 392), the proper county
for the trial of actions under this title is:
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(1) Where the subject of the action is real property or real
property and personal property principally used or located thereon,
the county in which the real property, or some part, is situsted.

{2) Where the subject of the action is personal property, the
county in wilch the personal property is principally located or in
which the defendants, or some of them, reside at the commencement of
the action.

Comment. Subdivision (a) of Section 872.110 continues a portion
of former Section 755. Subdivision (b){1) continues language formerly
found in Section 392 as to real property, aud broadens it to apply to
cases involving real and personal property. Subdivision {b}{2) is new.
Compare Section 395 (vemue),

The staff sees no harm in such 2 provision. It will necessitate the following
conforming amendment:

Code of Civil Procedure § 392

392. (1) Subject to the power of the court to transfer actlons
and proceedings as provided in this title, the county in which the
real property, which is the subject of the action, or some part thereof,
is situated, is the proper county for the trial of the following actions:

(a) For the recovery of real property, or an estate or interest
therein, or for the determination in any form, of such right or interest,
and injuries to real property;

{5)--For-pariition-of-real-prosesrsys

¢e9 {b) For the foreclosure of ali liens and mortgages on real
property-

(2) The proper court for the trial of any such action, in the
county hereilnabove designated as the proper county, shall be determined
as follows:

IT there is a municipel or justice court, having Jjurisdiection of
the subject matter of the action, estzblished in the city and county
or judicial district in which the real property which is the subject
of the action, or some part thereof, is situated, such court is the
broper court for the trial of such action; otherwise any court in such
county having jurisdiction of the subject matter of the action, is a
Lroper court for the trial thereof.

tomment. The provision formerly found in subdivision (1){(b) of
Section 392 1s continued in Section 872.110(b){1)({partition).
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§ 872.430 {new). Claim for arfirmative relief

Mr. Elmore at page 2 of Exhibit I {green) sugzests the addition of
@ nev section to provide for allegations by answer for affirmative relief.
The staff is not certain of Mr. Elmore's precise concern. If the problem
is to allow the defendant to raise related causes of action in the partie
tion action, the staff believes that the cross-complaint statute is ade-
gquate for this. If the problem is to rermit affirmative defenses, the
staff suggests Section 872.41C be amended to read:

§ 072.410. Contents of answer

872.410. The ansver shall set forth:
(2} Any interest the defendant has or claims in the property.
(b) Any facts tending to controvert such material allegations

of the complaint as the defendart does not wish to be taken as true
and & statement of any nev matter constituting a defense

(c) Where the defendant seeks sale of the property, an allega-
tion of the facts justifying such relief in ordinary and concige
language.

§ 872.510. Joinder of defendants

At pages 2=3 of Exhibit I (zreen), Mr. Elmore objects to the Commise
slon's policy to permit partition as to individual interests in property.
The staff believes that this is strictly a policy matter for the Commise

sion’s consideration.

§ 872.720. Interlocutory judsment of partition

At page 3 of Exhibit I (green), Mr. Elmore suggests the addition of the
substance of the following langnage:

§ €72.720. Interlocutory Judgment

872.720. {a) TIf the court finds that the plaintiff is entitled
to partition, it shall make an interlocutory judegment that determines
the interests of the parties in the Property and orders the partition
of the property gid, unless it is to be later determined, the
manner of partiticn .
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The staff Lelieves that such lenguage is useful, but that it might easily

go in the Comment rather thzn 1o the statute.

§ 873.010. Court authorlty concerning referee

e

Mr. Elmore recommends at page 3 of Exkibit I (sreen) that the following
language be added to Section 673.010:

§ 873.01C. Court autkority concerning referees

£73.010. (a} The court shall appoint 2 referee to dlvide or
sell the property as ordered by the court.

(b) The court zay:

* * * * *

(7) Appoint a new referee.

The staff belleves this would be a useful change.

§ 873.080. Disposition in accordance with law

Mr. Edmore suggests at pages 3-4 of Exhibit I (green), that this action
be withdrawn for further study. The staff has previously given the matters
mentioned in this section further study, and has come to the conelusion that
there may be some cases in which the subdivision or parcel map act, and the
like, must be complied with, and that the reference to these provisions will

prove a helpful reminder to the referee.

§ 873.610. Court authority in sale

The technical change indicated by Mr. Elmore in the Comment to this

sectlon has already been made. (Exaibit I--green--page L)

§ 873.62C. Applications of proceeds of sale

At pages h=5 of Exhibit I (green), Mr. Elmore suggests the following

amendment :

he



§ 873.820. spplication of proceeds of sale

873.820. The proceeds of sale for any property scld shall he
applied in the following order:

(a) Payment of the expenses of sule.

(t) Payment of the other costs of partition in whole or in part
or to secure sny cost of partition later allowed.

(c) Payme-t-ef-apy-lieas-of-marides To pay and satisfy of record
the several liens on the property , or ocii an undivided share, in their
order of pricrity except liens which under the terms of sale are to
remain on the property and - : liens on shares which are not to be paid
at tnat time .

{d) BPistribubien-ef-the The residue among the parties in propore
ticn to their shares as determined by the court except for shares which
are subject to a continuing lien .

The staff does not understand the purpose of these changes; we believe the

statute is complete and workable zs originally drafted.

§ 874.22C. Persons not bound by judoment

Mr. Elmore, at page 5 of BExhibit I (green)}, suggests the addition of
larguage relating to "the rules of virteal representation.” The staff
believes this language is unnecessary, since subdlvision (o) of Section

874.210 wes devised to cover this problem.

§ 874.230. Unrecorded interests rmown to plaintiff

This section provides that = judgment of partition dces not affect the
interest of an cccupant or aua unrecorded interest in the plaintiff's share
of the partitioned property or proceeds where the plaintiff knew of the unrecorded
interest, or should reasonably have known of the occupangy, but faildd. to
join the occupant or interest holder in the partition action.

M. Swift, counsel for Western Title Insurance Company, has several
concerns with this section. 8See Exbibit II (yellow). His first concern is
that, because this section is an exception to the rule stated in Section

874.210 (persons bound by judgment), Section 874.210 should mention the
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exception. The staff notes thet the Comment to Section 874.210 mentions
the exception, and that Section 874.230 is prefaced by a "notwithstanding"
clause. The staff believes no change is negcessary on this point.

Mr. Swift’s next concern is that the term "occupant” is not defined--
does it mean oil lessee, ezsement Solder, tenant farmer, and the like?

The staff believes that this is a good point. The Commission probatly
intended to include only persons i.. actual, as opposed to constructive,
possessioa of the property, and only persons in lawful possession. However,
ratner than amend the section to include "actual and lawful possession”
language, the stuff recommends that we simply delete the "occupant” concept.
Since the plaintiff is the owner of s substantial interest in the property
which he is seeking to partition, he will presumably in the ordinary case
have actual knowledge of any person in actual and lawful rossession of the
property, albeit that person's interest is unrecorded. Tor this reason, the
staff believes that we can keep only the "actual knowledge" of an unrecorded
interest provision of Section 8TL.230 and still pick up nearly all the cases
the Commission intended to cover by the "occupant” provision.

Mr. Swift's final point is that the standard for Joining parties in
Section 872.510 (interests actually known to the plaintiff) and the standard
in Section &74.230 should bte the same. The staff agrees, and elimination of
the occupant provision as recommended in the preceding paragraph would
accomplish this. The staff recommends that Section 874.230 be amended to
read:

8T4.230. Notwithstanding Section 874.210, where sn-oecumpasnt-er
- e%he¥ a person having or ¢laiming an unreccrded interest in the property
or part thereof was not a party to the action but the-S6eIHBARLY - FES JOR-
gkly-sheuid-have-been-kaewa-or the existence or claim of the interest
was actually known to the plaintiff at any time before entry of the
interlocutory Judgment, the judgment does not affect the Interest of
such eecnpani-er-ethes person in the portion of the property or proceeds

of sale thereof allocated to the plaintiff.
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§ 874.240 (new). Judgment defined

Mr. Elmore {Exnibit I--green--page 5) would add in substance the follow=-
ing provision to the statute:

§ 87h.240 . Judgment definea

874.240. As used in this chapter, "judgment" includes a conveyance
or transfer of the property pursuvant to Section 873.790 or Section

873.960.

. LComment. Section 874.240 continues the substance of former Section
787 which provided the effect of a conveyance of property in the parti-
tion action.

The staff agrees that such & provision would fill a technical gap in the statute.

Operative Date

Mr. Elmore would amend the operative date provisions (Exhibit Ir=greefw=
rage 5) to read:
(a) This act shall become operative on January 1, 1977.

* * * #* ¥*

(c) Sections 872.210 and 872.710 of the Code of Civil Procedure
do not apply to an action commenced prior to the operative date and the
law applicable thereto prior to the cperative date applies .

* ¥* * * *

(f) An action for partition by the owner or holder of a lien on
a parity with that on which the owner's title ig based shall be com-
menced prior to the operative date,

These changes are acceptable to the staff.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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MEMORANDUM 75-
Subject: Study 23- Partition Procedure

Suggestions of Garreti Elmore, Consultant, as to Changes in Text

On the basis of fufther review, the writer submits the following
suggested changes or points suggested for consideration, with a brief atatemeat
as to each which can be amplified orally. Reference is to the text accompanying
the Chairmen's letter of trangmittal of January 16, 1975 (before editing). In
several instances, the Qord "Major" indicates the writer's concern over pre-
sent wording.
8 872.010. Defi{nitions. In definition of "Propert}," delete "and any right,
title, estate, lien, or other interest." Reason: These are new provisions, with-
out adequate exﬁlanation. The words create uncertainty as to whether the Act
is intended to extend partition relfef to incorporeal interests owned in com-
mon such as licenses, appurtenant easements, and covenants running with the
land. It is preferable to leave the matter to case law which can distinguish
between varilous types of interests and look to the adequacy of other remedies
if co=owners of such intetresta disagree.
SJBZE,IIO. Superior Court. Add subivisions (b) and (c) to provide, in substance:
{(b) When the subject of the action is real property or real property and personal
property principally used or located thereon, the proper county for the trial
of the action is the counfy in which the real property or some part is situated;
in other cases, the proper county is the county in which the personal property

is principally located or the county of residence of a defendant when the action



waa commenced. (c) Upon motion, the court may change the place of trial

to another county which is & proper county for trisl, for the convenience of
witnesses or to aid in the expeditious determination o. the. action. Reason;
Inclusion of venue provisioﬂé was originally discouraged by the writer at staff
level.It is believed that inclusion of provisions of this type would 1) remove
uncertaintf when several parcels are involved and the cé-ownera do not derive
title from a common source, and 2) remove uucertainty where the subject of the
action in whole or in part is personal property. As to the latter, the view has
been advanced that "defendant's residence" controls; the other view is that the
general "confirmity" provisions (CCP 752a) permit suit where the tangible person-
al property is located. No case has been found.

S 872.430 (new). Claim‘for Affirmative Relief. Add this section, to provide,
in substance: Affirmative relief as go the cause of action for partition may
be claimed in the answer and is deemed denied. Reason: GCP 431.30 (d), enacteq
under LRC sponsorship, prohibits a claim fbr affirmative relief by answer., Pre-
viously, it has ﬁeen held in a partition action that & cross complaint repeating
the allegatione of the answer was superfluous,.It is posaible S872,410 s suffic-
ient to exclude CCP 431.30 {d), but the need for a court decision should be
avoided. See generally pattern of CCP 386, second paragraph (interpleader) for
manner ©of eliminating needless cross complaints and answers thereto.

S 872.510. Joinder of defendants. Delete the words "as to which partition is
sought” and insert: "whose presence Is necessary to grant the relief sought or
other appropriate relief."” Reason: 1) In some cases, persons claiming easements
are not joined in practice. In other cases, they gre joined. The wording proposed
to be deleted appears to féfer only to "co-owners.'" More general wording seems
needed. 2) In the writer's belief, the wording proposed for deletion could be
used as the basis for a claim that a plaintiff could “pick and choose" between

co~owners in fee as, for example, to compel a division as sgainat co-owner D,
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and not as between co-owners A, B and C. The general concept of the California
cases geems contrary to the right tu proceed against cae co-owner only. If

sale is required, woula Ehé sale be of an undivided interest? Such a sale

would bring little. “n the writer's view, more detail is needed 1f it is

the intentlto change the concept that property must be-divided between all
co-owners or the property, and aot 'interasts" must be sold. (Major)

§ 872,720, Interlocutory judément of partition. Ada: "..shall make an inter=-
locutory judgment that .......orders the partition of the property by divigion
or sgie, or both, unless the mode of partitfon is to be later determined.”
Reason: The segquence of the Act may lead persons to helieve that the interloc-
utory judgment should simply direct partition, thereby leading to multiple ap-
peals unnecesaarily. An-early case held that an order for partition in terms

of the statute, i. e., not fixing the mode, was not “final" (as to thies phase),
In many cases, evidence will have been given upon the trial as to partition by
division or by agle, and it will be unnecessary to make a reference, _as permitted
by § 872,820 (b), to aid the court in making a determination.

S 873.010. Court authority concerning referee. Add as (7): Appoint a new referse.

Reason: Thougp 5 B73.290 refers to a new referee, there mey be other occasions
for such an appointment, in case of incapacity (etc.).

§_§1§&§§_. Disposition in sccordance with law. Recommended, that this section
be withdrawn for further study. Reason: This is a new section, without explan-
ation of what the preaent law is, as applied to judicial partitions and judicial
partition sales.In present form, the section may well impose abselute liability
upon a referee in a complex area, make sales or divisions woid or voidable long

after the event, and impose a new "enforcement" tool. Though the text refers
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"such tramsactions” (presumably, partitfon divisions and partition sales),
there is no specific fegulation, to the writer's knowledge.This is a narrow
area. It seems clear that the partition Act cannot be used to circumvent sub-
division requirements wherf a8 tract was acquired, the referees ilid out streets,
and the resuit was a suﬁdivision in its most commonly understood sense. (Pratt
v, Adams 2;9 C; A, }d 602 (196¢j.‘Partition has been l?k;ﬁed to a forced sale
upon execution or foreclosuré of a mortgage or deed of trust,(Schwartz v. Shap-
iro, 229 C. A. 24 228.) Partition by division does not creste a new or addit-
jonal title but merely severa the unity of possession. (Noble v. Beach, 21 C,

éd 91.) 1f land {s partitioned between five heirs, does the Subdivision Act

come into operation? If four co-owners sell off a parcel, then become involved
in a partition actiom, gnﬂ the referee proposes to sell four more parcele (all
out of a larger tracf),‘ is the fifth sale legal under the Subdiviaion Act?
Again, assume thatlinherited property includes 2 undersized lots. Under zoning
laws they cannot be used. However, can they not be sold at judicial sale with
all the facts disclosed?Undoubtedly, thé parties, who reap the benefit, the
court and the referee should comply wifh the law. It is suggested, however, that
civil and other remedies are adequate or, alternatively,more should be knowm
a3 to how the laws in_the text now apply or may be held to apply, before the
present section i{s enacted, (Hljo¥)

§ 873,610, Court authority in sale. Note: In Cnnnﬁnt (£)-agent's commissions-
reference should be to a modified ‘'gross overbidding" procedure.

S 373.§20. Application of proceeds of sale. Change subd. {c) and (d) to read:
(¢} To pay_and satiefy of record amy the several 1liens ef-parties on the prop-

erty, or oo an undivided share, 1in their order of prinrity excéﬁt‘liens which
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which under the terms of ssle are to remain on the property and liens

on ghares which are not to be paid at that time. (d)} The residue among

the parties in proportion to their shares as determined by the court ex-

cept for shares which are sybject to a continuing lieo. Reason:The matter is

one of wording, to cover all lien qituétions. ‘

S §7ﬁ.220..?ersoms‘not bound by judgment. Add a new seqt;ﬁce: This section
does not affect rulee of virtuval representation. Or, commence the section:
Subject to rules of virtual representation.... Reason: A person kaving a cont-
ingent estate, not joined under virtual representation rules, might come within
the section, which is directed to other situatious.

8 874.240 (new). Judgment defined. Add: As used in this chapter, judgment
includes a conveyance or transfer by the referee pursuant to Sectiona 873.70
and 873.790 or Sectién . 873. 960, Reapon: Otherwise, there is a gap or at
least an ambiguity based on  the sequence of the Act which implies that judg-
ment is the so called final judgment., CCP 787 now separately treats the conclusive
effect of a conveyance., (Major) 7

Qperative Date Provisfons. In subd. (¢}, relating to non-applicability of
repeal of "lien on a parity” partition rights and to change in "successive
eatates" principles, so fer as pgnding actions are concerned, add: and the law
appliceble theteto prior to the operative date applies. Reason: Technical, be-
cause otherwise prior law is repealed by theAct. Also, add new subdivision
(£), to read: An action for partition by the owner ox holder of a lien on a
parity with that upon which the owner's title is based shall be commenced prior
to the operative date. Reagson: As there is generally no statute of limitations
upon & cause of action for partition, a shortening of time Is {#volved.This

is proper Lflﬁ reasonable period is allowed. The-provislon should be express.

Respectfully submitted,

Garrett Elmore, Consultant
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WHIBIY IT

CALIFORNIA LAND TITLE ASSOCIATION

B0, BOX 128 e SACHAMEMNTOL CALIFORMEA 99801+ (9361 44912047

SEAN E. MCOARTHY April 22, 1975

VIEE PRESIDERT=LCBIBLATIVE COLNEEL

Mr. John H. DeMoully
Fxecutive Secretary
California Law Revision Commission
Stanford Law School
Stanford, California

RE: Proposed New Partition Procedures
Dear John:

Enclosed for your review and comment is a recent
communication I received with respect to your
efforts in the partition area.

If you have further questions please let me know.
Sincerely yours,

/

Lo
Séan E. McCarthy
Vice President -
Legislative Counsel

SEM/kh

Encs.



WESTERN TITLE INSURANCE GOMPANY

MAIN SFFICE:  [418) BaI-8Ta7 « 330 EUSH STRELY « AN FRANCIFCOD, CALIFORMIA 34104

april 9, 1975

Sean E. McCarthy

Vice President - Legislative Counsel
California Land Title Assoclatiom

P, 0. Box 13968 '

Sacramento, California 95813

Re: CLTA Legislative Subcommittee to Study
Proposed New Partition Procedures

Dear Sean:

It is possible that my complete approval of the proposed
legislation regarding partition actions derives from one or
more of the following grounds: my confidence in the committee,
my insufficient review of the material, or my ignorance. .
Nevertheless, the only concrete objection I have arises from
the comment in the Second Paragraph of page 10, referring to

mat%grs covered by 874,230, p. 75 and the comment following on
P . . _ .

874,210 covers the binding effect of the judgment on per=
sons not a party to the action having or claiming an interest
not of record at the time the lis pendens is recorded, or if
none, at the time the judgment is recorded. 1t does nol except
the effect of 874,230, though this section makes exception to
the effect of 874,210, 874,210 and 872.510 cover interests,
whereas 874,230 covers interests of "occupant or other person
having or_claiming an unrecorded interest. Note the distinc-
tion in 874,230 between "the occupancy reasonably should have
been known' and the claim of interest "actually Known."

BOUIE TO My concern naturally would arise where we are asked to in-
AMC,, — sure the physical portion going to the plaintiff. We would not
chéyéz— be concerned with proceeds ordinarily. If we are asked to issue
szt _—— a CLTA policy, we assume the policy would exclude any unrecorded
LEZS interest and specifically does exclude the interest of an occu-
# A pant, We would be on shakier ground where we issue an ALTA,
1o since we do not have the specific exclusion of the interest of
3(; the occupant and would probably have to defend against the claim
cci 39 of the unrecorded claimant, It further bothers me that #occu-
N pant" is not defined. Does it mean, for example, oil lessee,
RiS.— gasement holder, tenant farmer, etc.

FILE #

ot i et

GEARY BOULEVARD GFFICE MISSION QFFICE WEST PORTAL OFIFICE
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Sean E. NMclacthy A Lpril 9, 1975

We mey of course simply et worry about such unknown
interests as a calculated risw, welying upon ouX subrogation
rights under implied wirranties, when we insure a buyer from
the plaintiff., In auy case though, I feel that an exception
should be made to 874.210, “occupant” sbould be defined, and
the differences between aziual and constructive knowledge
and the differsnces hetwsen interescs and interests of occu-
pants and other perscus should be zliminated or made con-
sistent in the three sections, 872.510, §74.210 and 874,230,

I hope the foregoing makes some sense and may be of some
use,

Best regards,
-~

ty

ean A, Swift
Vice President and Counsel

DAS :bo
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RECOMMENDATION -

INTRCPUCTION

The statute governing actions for partition of rea!l and
personal propertyiwas enacted in 1872 and has remained
basically unchanged since. Many sections of the statute are
obsolete. Some are unduly lengthv or deal with several
subjects. Their order is often haphazard. A few duplicate
matters are handled more adequately by ﬂenbml
provisions of law governing civil actions. Nearly all contuin
archaic or obscure language.

- For these reasons alone, the Law Revision Commission
recommends - that-the partition statute be reorganized,
revised, and modernized. In addition, reforms of partition
procedure of a more substantive character are desirable.
The major changes recommmended by the Commission are

discussed below; the lesser chariges are noted in the Comments

to the sections of-the proposed legislation following this
prehrmnary parl:. :

:--RT‘GHT TQ PARTITION
" Under the existing partition statute, a coowner of real or
personal propem miay obtain partition of the property.? In

addition, the sole owner of a life estate or a sole lienholder
{where the lien-is on a parity with that on which the

“owner’s title is- based) wmay compel partition of the
property. In.each of these cases, partition is a matter of-

right.’ The Commission recoinmends changes relating to
partition of successive estates, partition by qlmnho‘du, and
partition as to sclected interests,

Partition of Successive Estates
Property held in successive estates generally is not

! Chapter 4 {commencing with Section 732) of Title 10 of Part 2 of the Code of le
Procedure.

* Code Civ. Proc. §§ 732 angd 35 -

¥ The unquahf'ed right ta partition is-sulsited to.4lie doetring of waiver. For 2 discussion,
see generally 3 B. Wilkin, 3: rmrmanys pLCditarnia Faw, Tieal Property § 297 (Sth ed.
1973} e R

40 4 80
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subject to partition. flowever, 1527 legislation did add the
right in California of a life tenant to partition as against a
remainderman, with limitations as to the manner of
partition and provisions for disposition of proceeds in case
of sale

There appear to be three primary reasons that successive
estates generally are not subject to partition: (1)
historically, partition as a rernedy developed in the context
of concurrent estates; (2) successive estates cannot
ordinarily be physically divided; and (3) the relative values
of successive estates, particularly where the remainder or
other future interest is contingent, are not seif-evident.
These reasons no longer carry the force they might once
have had since physical division is no longer entitled to a
strong preference’ and determination of value based on
actuarial tables and the like in appropriate situations is now
commonplace.

The Comurnission recommends that any owner of a

siccessive interest in a fee or an estate for life or years be
permitted to seek partition of the property. To prevent
hardship, the person seeking partition should be required
to show that partiion is in the best interest of all parties. [n
making the determination, the court should consider,

" among other factors: (1) the character of the property and

any changes in the character of the property since creation
of the successive interests, {2) the circumstances under
which the successive interests were created and any
changes in the circumstances since their creation, {3) the
expense of ordinary and extraordinary repairs, and (4}
whether taxes or other annual charges have made the
possessory interest unduly burdensome. In cases where
partition of successive estates is appropriate but hardship
may result from sale and division of the proceeds, the court
should have authority to astablish a trust of the preceeds for
the benefit of the successive interest holders.®

Partition by a Lienholder

4 Cal. Stats. 1927, Chs. 733-757; see Code Civ. Proc. §§ 752, 763, 751 C¥ Geary v. De
Espinesa, 51 Cul. App. 52, 196 P. 4 (1921).

5 See discussion, infra, undér “Manner of Partition.”

% This recornmendation would expand Code of Civil Procedure Section 781, as amended
in 1927. See text at note 4, supra.
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Code of Civil Procedure Section 752 permits partition by
the holder of a lien “on a parity with that on which the
owner’s title is based.” This provision is the resnlt of a 1943
amendment’ and is contrary to the general rule that only
holders of substantial interests in the property may compel
partition. It is clearly special legislation designed to avoid
the siatutory limnits on foreclosure of an improvement bond
lien® As such, the Commission recommends the repeal of
this anocmalous provision.

Partition as to Selected Interests :

The existing partition statute appears to require joinder
of all interests in the property being partitioned.” This
requirement may be to the disadvantage of the parttes
where, for example, there is a favorable mortgage on the

property which the parties do not desire to discharge in the

action or there are numerous inconseguential interests
which will not be materially affected by the partition.

In such situations, the Comrission recommends that the
party seeking partition be given the flexibility to select the

interests as to which partition is to be made. This discretion '

would, of course, be subject to the general authority of the
court to or ler the joinder of any other parties necessary to
the proper disposition of the action.”

MANNER OF PARTITION

Partition by Division

Traditionally, physical division of the property has been
the preferred manner of partition. Culifornid provides for
physical division in the normal course of events unless it
appears that division can only be made with “‘great
prejudice” to the parties.!! The Cominission recommends

T Cal. Stats. 1943, Ch. 802, § 1.

® See, e, Elbert, Ltd. v. Nolan, 32 Cal 2d 610, 197 £.2d 337 (1949); Elhert, Ltd. v. Clare,
40 Cad.2d 498, 234 £.2d 20 {1933); IXbert, Ltd. v San ego, 116 Cal. App.2d 660, 254
P.2d 93 (19:33); Paules v. Eliert, Ltd., 136 Cul. App.2d 326, 253 P.2d 915 (1955).

¥ See, e, Code Civ. Proe, §§ 753 (1he interests of all persans in the property must be
“sot forth™ in the complaint) and 754 (“Ne person havinga conveyaee of or claining
alien on the property, or some part of it, necd ke macte a party to the action, unless
such conveyance or lien appear of record.”™).

® Code Civ. Pree, § 353 (mandutary joinder).

U See Code Civ, Proe. §§ 732, 7320, 763

oA

-~
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continuation of the statutory preference for physical
division with the medification discussed immediately
Lelow.

Partition by Sale

In many modern transactions, sale of the property is
preferable to physical division since the value of the divided
parcels frequently will not equal the value of the whole
parcel before division. Moreover, physical division may be
impossible due to zoning restrictions or may be highly
impractical, particularly in the case of urban property.

The Comunission recommends that partition by physical
division be required unless sale would be “more equitable.”
This new standard would in effect preserve the traditional
preference for physical division while broadening the use of
partition by sale. '

Partition by Appraisal

There are situations where physical * division is
inequitable or impossible, and sale will result in an
unwanted tax liability or in loss of property which one of the
owners desires to keep. As an alternative in such situations,
the Commission recommends that a third manner of
partition be authorized—partition by appraisal.

Under the Commission’s proposal, if all the parties agree,
a referee will appraise the property and any of the partes
may acquire the interesis of the others at their appraised
value. This manner of partition will be an expeditious and
effective means of terminating the differences among the
coowners, while at the same time allowing one to retain the
property without the expenses of sale and without the
imposition of undesired tax liability."?

PROCEDURAL DETAIL

The existing partition statute provides some detail
concerning practical procedural problems involved in a

2 See 3). Rabkin & ML Johnson, Federal Income, Gift and Fitate Taxation § 43.01(1975)
{a partition sale is narmally a taxabie dispesition but, if the purchase is by a coowner,
it is treated as an acquisition of the other’s interest, and the continuing owner has
no taxable yain ur loss).

40 4 30

L)
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partition action. However, that detail is fragmentary and
often obsolete.

Authority of Court

The Commission recommends that the authority of the
trial court over procedural details in the partition action be
made clear. The court should have basic authority and
control over the action, including the authority to enforce
its orders in the action by restraining order and injuncton.

Authority of Referee

Individual provisions of the existing partition statute
appear to grant the referee® substantial powers of a judicial
character. These “judicial” powers of the referee should not
be continued. The referee is appointed to aid the court in
the practical aspects of ‘he partition and should not have
decision-making authority. Where there is a cuestion
concerning the referee’s duties, the referee or a party
should be permitted to petition the court for instructions.

Obsolete Provisions

The obsolete procedural provisions of the existing
partition statute should be eliminated. Enacted over 100
years agn, these provisions are either unnecessary or
inappropriate under modern conditions or thehi function is
served by other statutes of more general application. Below
is an illustrative listing of principal provisions* of this sort
that the Commission recommends be repealed:

§ 763 (partition of property that includes site of
incorporated city or town; death or
disability of party during action)

§ 764 (abandonment of public road on
recommendation of referee and order of
court}

§ 766 (effect of death or disability of party on

1 Code of Civil Procedure Section 763 provides far appointinent of three referees unless
the parties agree to appeintinent of one. The Cemnmission recommends reversal of
this provision and appointment of one referee unless the parties agree to three.

4 AN sections are in the Code of Civil Procedure. The explanatory statement following
each scction number indicatus that pertion of the section which the Commission
recommends not be continued, See the Comment to each section in the Appendix
to this report far a statement of the reasan for the repeal of the provisions.

o
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judgment; conveyance of property during
pendency ol action)
§ 771(3) (amount due on lien verified by atfidavit)

§ 773 (proceeds paid into court if no directions
given)

§ 774 (continuance for determination of claims to
proceeds)

§ 776 (proceeds invested for unknown owners,
infants, parties out of the state)

§ 777 (security taken in name of county clerk)

§ 778 (prejudginent estimate of value of tenancy)

§ 789 {(security taken in name of county clerk)

§ 790 (agreement of parties to portions; receipt)
§ 791 (duties of county clerk making investments)
§ 793 (share of infant paid to guardian)

§ 794 {share of insane person paid to guardian)

§ 798 (reimbursement in same kind of money)

§ 800 (persons qualified to make title report)

SALE PROCEDURES

Terms of Sale

The existing partition statute Jacks procedural detail
concerning partition sale procedure. For example, the
conduct of public and private sales is not fully prescribed,
nor are procedures provided for sale of paersonal property.
The Commission recommends that necessary detail be
supplied, either by reference to procedural provisions
governing execution sales or by adaptation, where
appropriate, of provisions governing probate sales.

The court should also be given flexibility to determine
sales procedures and terms of sale for particular properties.
The court should have available all tools helpful in
obtaining the maxirnum sale price for the property,
including use of brokers, minimum bids, and additional
notice by advertising in regional or national publicutions.
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judgment; conveyance of property during
pendency of action)
§ 771(3) (amount due on lien verified by affidavit)

§ 773 (proceeds paid into court if no directions
- given)
.§ T4 (continuance for determination of claims to
proceeds)
§ 716 (proceeds invested for unknown owners,

infants, parties out of the state)
§ 777 (security taken in name of county clerk)

§ 778 {prejudgment estimate of value of tenancy)
§ 789 (security taken in name of county clerk)
§ 790 {agreement of partes to portions; receipt)

§ 791 (duties of county clerk making investments)
§ 793 (share of infant paid to guardian)

§ 794 (share of insane person paid to guardian)

§ 798 (reimbursement in same kind of money)

§ 800 (persons qualified to make title report)

SALE PROCEDURES

Terms of Sale . a

. The existing partition statute lacks procedural detail
concerning partition sale procedure. For example, the
conduct of public and private sales is not fully prescribed,
nor are procedures provided for sale of personal property.
The Commission recommends that necessary detail be
supplied, either by reference to procedural provisions
governing execufion sales or by adaptation, where
appropriate, of provisions governing probate sales.

The court should also be given flexibility to determine
sales procedures and terms of sale for particular properties.
The court chould have available all tools helpful in
obtaining the maximum sale price for the property,
including use of brokers, minipwm bids, and additional
notice by advertising in regional or national publications.
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Confirmation of Sale

The Commission was specifically directed by the
Legislature to study not only whether partition procedure
generally should be revisad, but also whether the provisions
of the Code of Civil Procedure relating to the confirmation
of partition sales and the provisions of the Probate Code
relating to the confirmation of sales of real property of
estates of deceased persons should be made uniform.”

While the probate confirmation provisions aud the
partition confirmatior provisions differ in many matters of
detail, there are three important distinctions:

(1) Private sales in probate must be for at least 90 percent
of the appraised value of the property;® there is no such
requirement in partition sales.”

{2) In probate sales, the minimum amount of an
increased offer in court is 10 percent of the first $10,600 and
five percent of amounts ix excess of $10,000;" partitiou sales
require an increased offer of a full 10 percent in excess of
the amount named in the return.””

(3) The amount of increased offers in probate sales are
determined on a gross basis without regard to agents’
cominissions,?® and the court allows, fixes, divides, and
limits the commissions;?! the partition statute contains no
such provisions. '

The probate 90-percent minimum bid requirement is.
inappropriate in partition sales. Unlike prebate, in which an
appraisal required for other purposes is normally available,
an appraisal is rarely required in partition. A 90-percent
minimum bid requirement swould impose added expense
and delay in every partition sale without real advantage.
The Commission recornmends, however, that the court be
given discretion to prescribe a minimum bid requirement
in appropriate cases,” and that the court continue to be

¥ Cal. Stats. 1939, Res. Ch: 218,
1% Prob. Code § 754,

T gut see Code Civ. Proe. § 754 (court may vacate sale if sum bid is “disproportionate”
ta value).

15 Prob. Code § 783

¥ Code Civ. Proc. § 784

¥ Prob. Code § 785

3 prob. Code §§ 760, 761, 761.5.

2 goa diseussion, supra, under “Terms of Sale.”
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authorized to set aside a sale if the price is disproportionate
to value.” .

The probate increased offer requirement—10 percent of
the first $10,000 and five percent of amounts in excess
thereof—is advantageous in partidon sales. The lower
probate formula facilitates the making of an increased offer
where the amounts in--olved are large and aids parties who

‘may otherwise be unable to make an increased offer.

The probate requirement that the amount of an
increased offer be determined on a gross basis without
regard to agents’ commissions should be adopted as a
general rule, but should not be applied to all partition sales.
Parties to the partion action frequently make increased
offers directly on the property without an agent. In such
cases, to determine the amount of a non-party’s increased
offer on a gross basis tright yield a lower net on the sale as
well as result in transfer of the property to an outsider. The
Commission recommends that, where the parties so agree
or the court so orders, if a party acting without an agent
makes an increased offer, the amount of an increased offer
of a non-party be determined on a net basis, taking into
accounlt agents’ commissions. To fill the gap in the existing
partition statute, the court should in all cases allow, fix,

- limit, and divide agents’ commissions in the manner

provided for probate sales.

COSTS OF PARTITION

The general rule in partition is that recoverable costs
include all expenditures made for the common benefit.*
The Commission recommends a change in the classification
of attorneys’ fees as recoverable costs and proposes a
method of recovery for unpaid costs.

Attorney’s Fees _

Section 796 of the Code of Civil Procedure makes clear
that the costs of partition include reasonable attorney’s fees
incurred for the comnon benefit in the partition action.
However, where a party has prosecuted or defended a

B See Code Civ. Proc. § T84.
¥ See Code Civ. Proc. §§ 796, 798,
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related action for the common benefit in protecting,
confirming, or perfecting title to the property, or has made
a survey of the property for the common benefit, attorney’s
fees are not included in the costs of partition even though
the fees were incurred for the common benefit.® To
remedy this inconsistency, and to assure that the parties
will be able to obtain adequate legal counsel when
necessary, the Commission recommends that recovery of
attorney’s fees be authorized in both situations.

Unpaid Costs

The costs of partition are normally paid out of the
proceeds of sale of the property.® Where the property is
divided, unpaid costs become a lien on the property
allocated to the nonpaying parties, enforceable by
execution on the proper y.7

This scheme for payrient of the costs of partition is
inadequate because it gives no assurance to third persons
who have furnished services in the partition action of
reasonably prompt payment or adequate security. If the
action is settled after services have been rendered, no
means of payment is provided; if an appeal is taken, the lien
may not e enforceable; whether the lien for costs takes
preference over other liens on the property is unclear; and
in any ca: o, execution on the shares of the parties is not an
appealing remedy to persons who have furnished services
in the expectation of prompt payment. |

The Commission recommends that a lien for costs be
expressly made prior to all other liens on the property,
except other liens for costs in the action, and that it be made
enforceable directly by foreclosure, upon a showing of good
cause, before or after judgment.®

EFFECT OF JUDGMENT

The judgment in a partitjon action binds, among others,

® Code Civ. Proc. § 798,
* Code Civ. Proc. § T7L
¥ Code Civ. Proc. § 796.

¥ Asan added inducement to third persons whose services are necessary in the partition
action, the Commission recomnends that provision be made for allowing, in
contracts for their services, interest in case of delay in payment.
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persons who were not parties to the action but who had
unrecorded interests in the property at the time of
commencement of the action.® This rule is unduly harsh
and is of dubious constitutionality in cases where the
unrecorded interest is actually known to the. plaintiff.
Where there is an occupant on the property, or the owner
of an interest in the property is actually known to the
plaintiff, and such persons are not parties to the acton, the
Comumission recommends that the judgment not affect
their interests in the share of the proceeds or property
allocated to the plaintiff. This cule would protect bona fide
purchasers as well as the other parties to the action.

e we y m — —
.

{ PROPOSED LEGISLATION

The Commission’s recommendations would be
. effectuated by enactn.ent of the following measure:

. An act to amend Sections 1354 and 1355 of the Civil Code,
. to amend Section 801.13 of, to add Title 10.5 {commencing
with Section 872.010} to Part 2 of, and to repeal Chapter 4
(commencing with Section 752) of Title 10 of Part 2 of the
Code of Civil Procedure, and to amend Section 3965 of the
Revenue and Taxation Code, relating to partition of real
and pe ~sonal property.

The people of the State of California do enact as fbllowé:
CONFORMING REVISIONS

Civil Code § 1354 (amended) _

SECTION 1. Section 1354 of the Civil Code is amended
to read:

1354. fa) Except as provided in Seetten 752b of the
Ceode of Givil Proeedure this section , the common areas
shall remamn undivided, and there shall be no judicial
partition thereof. Nothing herein shall be deemed to
prevent partition of a. cotenancy in a condominum.

(b} The owner of a condominium I 4 condominium
project may maintain a partition action as to the entire

® Code Civ. Proc. § 767,
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praject as if the owners of all of the condominiums in the
project were tenants in common in the entire project in the
same proportion as their Interests in the cormon areas. The
court shall order partition under this subdivision only by
sale of the entire condorainium project and only upon a
showing of one of the following:

(1} More than three years before the filing of the action,
the project was damaged or destroyed so that a material
part was rendered unfit for its prior use, and the project has
not been rebuilt or repaired substantially fo its state prior
to the damage or destruction.

(2) Three-fourths or more of the project Is destroyed or
substantially damaged and condominium owners holding in
aggregate more than a S0-percent interest in the common
areas oppose repair or restora Hon of the project.

(3) The project has beei in existence more than 50 years,
is obsolete and uneconomic, and condominium owners
holding in aggregate more than a 50-percent Interest in the
common areas oppose repair or restoration of the project.

(4) The conditions for such a sale, set forth in restrictions
entered into with respect to the project pursuant to Section
1355, have been met.. '

Comment. Section 1354 is amended to incorporate the
substance of former Code of Civil Procedure Section 752b, which
is repealed.

Civil Code § 1355 (technical amendment) .

SEC. 2. Section 1353 of the Civil Code is amended to
read:

1355. The owner of a project shall, prior to the
conveyance of any condominium therein, record a
declaration of restrictions relating to such project, which
restrictions shall be enforceable equitable servitudes where
reasonable, and shall inure to and bind all owners of
condominiums in the project. Such servitudes, unless
otherwise provided, may be enforced by any owner of a
condominium in the project, and may provide, among
other things:

{a) For the management of the project by one or more
of the following management bodies: the condominium
owners, a board of governors elected by the owners, or a
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management agent elected by the owners or the bnard or
named in the declarations; for voting majorities, quorums,
notices, meeting dates, and other rules governing such
body or bodies; and for recordation from time to time, as
provided for in the decluration, of certificates of identity of
the persons then composing such management body or
bodies, which certificates shall be conclusive evidence
thereof in favor of any person relying thereon in good faith.

(b) As to any such management body:

(1) For the powers thereof, including power to enforce
the provisions of the declaration of restrictions;

{(2) For maintenance by it of fire, casualty, liability,
workmen’s compensation and other insurance insuring
condominium owners, and for bonding of the members of
any management body;

(3) For provision by it of and payment by it for
maintenance, utility, gardening and other services
benefiting the common areas; for employment of personnel
necessary for operation of the building, and legal and
accounting services; B

(4) For purchase by it of materials, supplies and the like
and for maintenance and repair of the common areas;.

(5) For payment by it of taxes and special assessments
which 1 -ould be a lien upon the entire project or commaon
areas, and for discharge by it of any lien or encumbrance
levied against the entire project or cOmnon areas;

(6) For payment by it for reconstruction of any portion or
portions of the project damaged or destroyed;

(7} For delegation by it of its powers; :

(8) For entry by it or its agents intor any unit when
necessary in connection with maintenance or construction
for which such body is responsible;

(9) For an irrevocable power of attorney fo the
management body to sell the entire project for the benefit
of all of the owners thereof when partition of the project
may be had under Section 752b of the Code of Givil
Procedure 1354 , which said power shall: (i) be binding
upon all of the owners, whether they assume the obligations
of the restrictions or not; (i) if so provided in the
declaration, be exercisable by less than all {but not less than
a majority) of the management body; (iii) be exercisable
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only after recordation of a certificate by those who have
power to exercise it that said power is properly exercisuble
hereunder, which certificate shall be conclusive evidence
thereof in favor of any person relying thereon in good faith.

(c) For amendments of such restrictions which
amendments, if reasonable and rade upon vote or consent
of not less than a majority iu interest of the owners in the
project given after reasonable notice, shall be binding upon
every owner and every condominium subject thereto
whether the burdens thereon are increased or decreased
thereby, and whether the owner of each and every
condorminium consents thereto or not. .

(d) For independent audit of the accounts of any
management body.

{e) (1) For reasonable assessments to meet authorized
expenditures of any management body, and for a reasonable
method for notice and levy thereof, each condominium to
be assessed separately for its share of such expenses in
proportion (unless otherwise provided) to its owner's
fractional interest in any common areas;

(2} For the subordination of the liens securing such
assessments to other liens either generally or specifically
described. '

(f) For the conditions upon which partition may be had .

of the project pursuant to Section 752b of the Code of Givil
Proeedure [354. Such right to partiion may be
conditioned upon failure of the condominium owners to
clect to rebuild within a certain period, specified
inadequacy of insurance proceeds, specified damage to the
building, a decision of an arbitrator, or upon any other
reasonable condition. '

(g) For restrictions upon the severability of the

“component interests in real property which comprise a

condominitm as defined in Section 783 of the Civil Code.
Such restrictions shall not be deemed conditions repugnant
to the interest created within the meaning of Section 711 of
the Civil Code; provided, however, that no such restrictions
shall extend beyond the period in which the right to
partition a ‘project is suspended under Section 75%b of the
Code of Givil Procedure 1354 .

Comment. Section 1355 is amended to reflect the fact that
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the substance of former Code of Civil Procedure Section 752b is
continued in Section 1354.

Code of Civil Procedure §§ 752-801 (repealed)
SEC. 3. Chapter 4 (commencing with Section 752) of
Title 10 of Part 2 of the Code of Civil Procedure is repealed.
Comment. Sections 752-801 are replaced by Title 105
(commencing with Section 872.010) of Part 2. The text of the

repealed sections and their present disposition is set out in the
Appendix.

Code of Civil Procedure § 801.13 (amended)

SEC. 4. Section 801.13 of the Code of Civil Procedure is
amended to read:

801.13. If the court orders a sale of the property or a
partition thereof, the same shall be made in accordance
with the provisions of Ghapter % Title 18 105
(commencing with Section 872.010) of Part 2 ef the Gede
of Civil Preeedure , except that + {gy The court may
appeint ene referce instend of three; and {b} proceeds of
sale belonging to unknown defendants or defendants whose
identities or whereabouts are unascertained shall be paid to
the public officer who is the custodian of the funds collected
on such public improvement assessments, bonds or
certificates «f sale, to be held by him as in like instances of
collection. '

Comment. Former subdivision (a) of Section 801.13 is
deleted since the general partition law provides for appointment
of a single referee. See Section 873.010.

TITLE 105. PARTITION OF REAL
AND PERSONAL PROPERTY

SEC.5. Title 10.5 {commencing with Section 872.010) is
added to Part 2 of the Code of Civil Procedure, to read:
TITLE 10.5. PARTITION OF REAL
AND PERSONAL PROPERTY -
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CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 872.010. Definitions

879.010. As used in this ttle:

(a} “Action” means an action for partition under this
title.

(b) “Guardian” ineludes conservator. .

(c) “Lien” means a mortgage, deed of trust, or other
security interest in property whether arising from contract,
statute, common law, or equity.

(d) “Property” includes real and perscnal property and
any right, title, estate, ien, or other interest therein.

{e} “Remainder” includes reversion, Teversionary
interest, right of entry, and executory interest.

{f) “Title report” meansa preliminary report, guarantee,
binder, or policy of title insurance.

Comment. Section 872.010 provides definitions for terms
used in this title. '

The te -m “lien” is defined broadly in subdivision (c) to apply
to any encumbrance on property, including security interests in
persona. property. o

The term “title report™ in subdivision (F) is drawn using the
terminology employed in the title insurance industry.

§ 872.020. Scope of title

879.020. This title governs actions for partition of real
property and, except to the extent not applicable, actions
for partition of personal property.

Comrment. Section §72.020 is derived from the second
sentence of former Section 752a. Owners of both real and
personal property may maintain a partition action. See Section
872 210. This title does not apply to property divisions under the
Family Law Act or in other types of cases specifically governed
by other statutes. '

It should be noted that there may be provisions of this title
which, although phrased in general lerms, are not applicable to
personal property. Sce, eg, Section 873.080 (zoning
requirements, subdivision map requirements, land dedication
requirements, street opening and closing provisions}.
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§ 872.030. Rules of practice in partition actions

872.030. The statutes and rules governing practice in
civil actions generally apply to actions under this title
except where they are inconsistent with the provisions of
this title. ,

Comment. Section 872.030 makes clear that, although
partition is nominally a civil action, this title contains some
special procedural provisions that apply to partition despite
general rules to the contrary. For example, the partition
provisions governing referees apply in partition actions
notwithstanding any general provisions to the contrary that
might be found in Chapter 6 {commencing with Section 638) of
Title 8 of Part 2 of the Code of Civil Procedure (references and
trials by referees).

Article 2. Powers of Court

§ 872.110. Superior court
872.110. The superior court has jurisdiction of actions
under this title.

Comment. Section 872.110 continues a portion .of former
Section 755.

§ 872.120. General authority to hear motions and
make o-ders and decrees

872.120. Inthe conduct of the action, the court may hear
and determine all motions, reports, and accounts and may
make any decrees and orders necessary or incidental to
carrying out the purposes of this title and to effectuating its
decrees and orders. :

Comment. Section 872.120 is new. Generally, its purpose is to
give the broadest possible statutory authorization for powers that
the court, to a large extent, apparently already had. The
succeeding sections of this article elaborate on, but do not
exhaust, the court’s power in partition actions. While partition
actions in California are a creature of statute (Cupuccio v. Caire,
207 Cal. 200, 277 P. 475 (1929) ), they are nonetheless equitable
in nature (fbert, Ltd. v. Federated fncome Properties, 120 Cal.
App.2d 194,261 P.2d 783 (1933) }, and the statutory provisions are
te be liberally construed in aid of the court’s jurisdiction. See
Sections 4 and 187,
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§ 872.130. Temporary restraining orders and injunctions

872.130. In the conduct of the action, the court may
issue temporary restraining orders and injunctions, with or
without bond, for the purpose of:

(a) Preventing waste.

(b) Protecting the prooderty or title thereto.

(c) Restraining unlawful interference with a partition of
the property ordered by the court.

Comment. Section 872.130 is new. It gives the court authority
to take the protective steps described without having to rely
either upon its contempt powers or the general provisions as to
temporary restraining orders and injunctions. '

§ 872.140. Compensatory adjustment

872.140. The court mry, in all cases, order allowance,
accounting, contributicn, or other compensatory
adjustment among the parties according to the principles of
equity. '

Comment. Section 872.140 continues the substance of the last
sentence of former Section 792. It makes clear the court’s
authority to order compensatory adjustruent for such items as
common improvements, unaccounted rents and profits, and
other matte-s for which contribution may be required. See, e.g,
Hunter v. Schultz, 240 Cal. App.2d 24, 49 Cal. Rptr. 313
(1966) {equ *able adjustment offsetting use value of property
against expense of improvements). For a provision for payment
of owelty in cases of unequal division, see Section 873.250.

CHAPTER 2. COMMENCEMENT OF ACTION

Article 1. Complaint and Lis Pendens

§ 872.210. Persons authorized to commence
partition action

872.210. A partition action may be commenced and
maintained by any of the following persons:

{a) A coowner of personal property.

(b) An owner of an estate of inheritance, an estate for life,
or an estate for years in real property.

Comment. Subdivision {(a) of Section 872.210 continues the

40 4 80
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first portion of former Section 75%a relating to personal property.

Subdivision (b) supersedes the first portion of former Section
752 relaking to real property. Under subdivision (b}, an owner
may. seek partition whether or not he is a joint tenant or tenant
in common. He may, for example, be a sole life tenant seeking
partition as against the remaindermen or vice versa. It should be
noted, however, that neither a cotenant nor a person seeking
partition as between successive estates is entitled to partition as
a matter of right. See Section 872.710.

The provision formerly found in Section 752 for partition by a
lienholder “on a parity with that on which the owner'’s title is
based” is not continued. The provision was special legislation of
extremely limited application and was an exception to the rule
that only the holder of 2 substantial property interest is entitled
to demand partition. '

§ 872.220. Title report

872.990. If it is necessary to have a title report:

(a) The plaintiff may, prior to commencing the action,
procure a title report and shall in the complaint indicate he
has done so and designate a place where it will be kept for
inspection, use, and copying by the parties.

(b) The court may, upon application of a party, authorize
him to procure a title report and shall designcte a place

where it shall be kept for inspection, use, and copying by

the parties.

Comment. Section 872.220 is derived from former Section
799 For a definition of “title report,” see Section 872.020(f).
Provisions relating to the title report formerly found in Section
800 are omitted as outmoded and inappropriate under modern
conditions. For allowance of cost of procuring the title report, see
Section 874.010.

§ 872.230. Contents of complaint

872.930. The complaint shall set forth:

(a) A description of the property that is the subject of the
action. In the case of tangible personal property, the
description shall include its usual location. In the case of real
property, the description shall inclode both its legal
description and its street address or commorn designation.

(b) All intcrests the plaintiff has or claims in the

property.

(¢} All interests of record or actually known to the

40 4 B0 '
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plaintiff that persons other than the plaintiff have or claim
in the property and that the plaintiff reasonably believes
will be materially affected by the action, whether the
names of such persons are known or unknown to the
plaintiff.

(@) The interests as to which partition is sought and a
prayer for partition of the interests.

(e) Where the plaintiff seeks sale of the property, an
allegation of the facts justifying such relief in ordinary and
concise language.

Comment. Section 872230 is new. In addition to the
information required by this section, other information may be
necessary. See, e.g., Section 872.220 (information relating to title
report).

Subdivision (a) requires a description of the property that is
the subject of the acHon. It should be noted that several
properties may be joined 11 one complaint even though located
in different counties. See, e.g., Murphy v. Superior Court, 138
Cal. 69, 70 P. 1070 (1902). And, real and personal property may
be joined in one action. Section 872.240. As to joinder of property
under varying ownership, see Middlecoff v. Cronise, 155 Cal. 185,
100 P, 232 (1909). _

Subdivision (b) requires an allegation of all the plaintiff's
interest in the property. For interests sufficient to maintain the
action, see Section 8§72.210. Where the plaintiff has a lien on the
property as well as an interest sufficient to r. aintain the acHon,
he must allege his lien as well as his other interest.

Subdivision (¢) supersedes the {irst portion of former Section
753. Unlike the former provision that required all interests to be
set out regardless of whether the interests would be affected,
subdivision {¢) limits the requirement to only those interests the
plaintiff reasonably believes will be materially affected by the
partition action. Incorporation of a title report should be
sulficient to satisfv this requirement as to recorded interests but
not as to unrecorded interests known to the plintiff. It should be
noted that there may be interests of record in personal property
filed to perfect a security interest under the Commercial Code.

Partition of some or all of the interests in the property may be
obtained. Subdivision (d) requires the plaintiff to make an
election and to indicate which interests are intended to be
affected by the action. For provisions relating to parties
defendant, see Article 4 (commencing with Section 872.510).

Subdivision {e) requires an allegation of facts justifying a sale
of the property where the plaintiff seeks sale. Should the plaintiff

40 4 80
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fail to seek sale at the time of filing the complaint, he may do so
thereafter by amending the complaint subject to the general
rules governing amendment. See Sections 471.3, 472, and 473.
The defendant may request sale by appropriate pleachng in the
answer. See Section §72.410.

§ 872.240. Joinder of property

872.240. Real and personal property may be partitioned
in one action.

Comment. Section 872.240 continues the last sentence of
former Section 752a. Where different parties are interested in
real and personal property joined in the acton, severance may
be appropriate. See Section 1048 (severance and consolidation of
issues and causes).

§ 872.250. Lis pendens

872.250. (a) Immmeciately upon filing the complaint, the
plaintiff shall record a otice of the pendency of the action
ini the office of the county recorder of each county in which
any real property described in the complaint is located.

(b} If, thereafter, partiion of other real property is
sought in the same action, the plaintiff or other person
seeking such relief shall immediately record a
supplemental notice.

{c) If the notice is not recorded, the court, upon its own
motion or upon the motion of any party at any time, shall
order the plaintiff or person seeking partition of the
property, or another party on behalf of the plaintiff or other
person, to record the notice and shall stay the action until
the notice is recorded. The recordation shall be at the
expense of the plaintiff or other person seeking partition of
the property.

(d) From the time of filing the notice for record, all
persons shall be deemed to have notice of the pendency of
the action as to the property described in the notice.

Comment. Subdivisions {a)} and {d} of Section 872.250
continue provisions formerly found in Section 755. The detailed
listing of the contents of the lis pendens formerly found in
Section 753 is omitted since Section 409 covers this matter. The
requirement of recording a lis pendens is not jurisdictional.
Hutledge v. Hutledge, 119 Cal, App.2d 114, 120, 259 P.2d 79, 82
(1953}, Failure to so file, however, may result in subsequent bona

40 4 80
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fide purchasers and encumbrancers of record at the tme the
judgment 1is recorded not being bound by the partition
judgment. See Section §74.220 (persons not bound by judgment).

Subdivision {b} isneW. The duty under subdivision (b} isupon
the person seeking to join additional property o record the lis

pendens; this might be either the plaintiff or 2 cross-compiainant.
Subdivision (¢) 15 NEW. The recording of the lis pendens is an

required to record might be either the plaintiff or 2
cross-complainant.

Article 2. Summons

§ 872.310. Summons
§792.310. (a) The form, content, and manner of service
of summons shall be as in civil actions generally.

(b} Service on persons named as parties pursuant to
Sections 872.530 (b) and 972,550 shall be by publication
pursuant to Section 415.50.

Comment. Section §72.310 supersedes former Section 756.

The provision of former Section 736 that the summons must
contain a description of the property is hot continued since the
property will already be described in the complaint that
accompanies the summons. See Section 872 230(a).

The provision of former Section 756 that the summons be
directed to all persons «pamed” as defendants is eontinued in
subdivision {(a) which incorporates the general provisions
governing the contents of sumnmens in civil actions. See Section
412.20{a) (2) {requiring the summons to contain the names of the
parties to the action).

Subdivision {(b) makes clear that, where unknown parties
(Section 972.530) or heirs (Section §72.530(b)} are involved,
service on such parties must be by publication. This continues in
part the first sentence of former Section 757. For additional
provisions relating to service by publication, S€€ Sections 872.320
and 872.330.

0 4 80
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§.872.320. Requirements where service is by publication

' 872.320. Where the court orders service by publication,
such order shall be subject to the following conditions:

(a) The plaintiff shall post, not later than 10 days after the
date the order is made, a copy of the sunmons and
complaint on the property that is the subject of the action.

(b) The plaintiff shall record, if not already recorded, a
notice of the pendency of the action.

{c) The publication shall describe the property that is the
subject of the action. In addition to particularly describing
the property, the publication shall describe the property by
giving its street address, if any, or other common
designation, if any; but, if a legal description of the property
is given, the validity of the publication shall not be affected
by the fact that the street address or other common
designation recited is erroneous or that the street address
or other common designation is omitted. o

Comment. Section §72.320 supersedes former Section 757.
While publication will be pursuant to Section 415.50, subdivisions
(a) and (b) are new requirements that supplement the
publication provisions of Section 415.50 in order to increase the
likelihood that persons interested in the property will receive
notice of the proceeding. Subdivision (¢} conti..ues a provision in

_ the last sentence of former Section 757; the language concerning

the street address or other common designaiion is drawn from
Section 692 (execution). See also Civil Code § 2924f (sale under
deed of trust). Where personal property.is involved, an
appropriate manner of special service may be ordered. See
Section 413.30.

§ 872.330. Publication as to certain defendants

872.330. (a) Where the court orders service by
publication, the publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants
to be served thereby have or claim interests.

(b) Judgment based on failure to appear and answer
following service under this section shall be conclusive
against the defendants named in respect only to property
described in the publication.

Comment. Section 872.330 is new. It is derived from Section
1245.2 {(eminent domain).

40 4 80
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Article 3. Answer

§ 872.410. Contents of answer

872.410. The answer shall set forth:

(2} Any interest the defendant has or claims in the
property.

(b) Any facts tending to controvert such material
allegations of the complaint as the defendant does not wish
to be taken as true.

(c) Where the defendant seeks sale of the property, an
allegation of the facts justifying such relief in ordinary and
concise language.

Comment. Section 872.410 continues portions of former
Section 758; subdivision (¢} is new. The provision of former
Section 758 that the defendant’s failure to answer within the time
allowed by law would result in the allegations of the complaint
being taken as true is now contained in Section 431.20. It should
be noted that the requirement in subdivision (a) that the
defendant list his interest in the property includes liens as well
as other interests claimed by the defendant.

§ 872.420. Requirements where defendant is lienhoelder

§72.420. Where the defendant has or claims a lien on the
property, his answer shall set forth the date and character
of the lien and the amount remaining due thereon.

Comment. Section 872.420 continues a portion of former
Section 758. The provision for waiver for Tailure to disclose
additional security formerly found in Section 738 is omitted
because it was unduly harsh. It should be noted that nothing in
Section 872.420 precludes the defendant from alleging such
additional costs, fees, and expenses related to the lien as he may
be entitled to in addition to the amount remaining due on the
lien itself.

Article 4. Parties

§ 872.510. Joinder of defendants

872.510. The plaintff shall join as defendants in the
action all persons having or claiming interests of record or
actually known to the plaintiff as to which partition is
sought. -



e e e pemEmL R el

.

PAGE PROOF

999

-

1 2 24
Law Rev. PARTITION 30504 Law Rev.0 dg-1 1640 4 80
24 RUNNING HEAD

Comment. Section 872510 supersedes former Section 754 (no
person having a lien or “conveyvance” need be made a party
unless of record). Under Section 872.510, only persons having
interests as to which partition is sought need be joined. This
provision is elaborated in the succeeding sections of this article.
It should be noted that “interest” includes liens and that joinder
of additional parties may be necessary under Section 3£9
{mandatory joinder).

For the effect of failure to join a recorded interest, see Section
874.220; for the effect of failure to join interests actually known
to the plaintiff, see Section 874.230.

§ 872.520. Where defendant is unknown or
interest uncertain

872.520. (a) If the name of a person described in Section
872.510 is not known to the plaintiff, the plaintiff shall so
state in the complaint and shall name as parties all persons
unknown in the manner provided in Section 872.530.

(b) If the ownership or the share or quantity of the
interest of a person described in Section 872310 is
unknown, uncertain, or contingent, the plaintiff shall so-
state in the complaint. If the lack of knowledge,
uncertainty, or contingency is caused by a transfer to an
unborn or unascertained person or class member, or by a
transfer in the form of a contingent remainder, vested
remainder subject to defeasance, executory interest, or
similar disposition, the plaintiff shall also state in the
complaint, so far as is known to him, the name, age, and
legal disability (if any) of the person in being who would be
entitled to ownership of the interest had the contingency
upon which his right depends occurred prior to the
commencement of the action.

{¢) The court shall upon its own motion or upon motion
of any par.y make such orders for joinder of additional
parties and for appointinent of guardians ad [item pursuant
to Sections 372, 373, and 373.5 as are necessary or proper.

Comment. Section 872.520 is derived from the last portion of
former Section 753. Subdivision (a) incorporates the
requirement, formerly found in Section 736, that “all persons
unknown” be joined. Subdivision {b) adds the requirement of an
indication of possible additional parties, and subdivision (c)
provides for joinder of such parties and protection of their
interests.
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§ 872.530. Where defendant is deceased

872.5330. (a) If a person described in Section 872.510 is

 dead and the plaintiff knows of a personal representative,

the plaintiff shall join such personal representative as a
defendant.

{b) If a person described in Section 872.510 is dead, or is
believed by the plaintiff to be dead, and the plaintiff knows
of no personal representative:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint.

(2) Where it is stated in the affidavit that such person is
dead, the plaintiff may join as defendants “the testate and
intestate successors of {naming such deceased
person), deceased, and all persons claiming by, through, or
under said decedent,” naming them in that manner.

(3) Where it is stated in the affidavit that such person is
believed to be dead, the plaintiff may join such person as a
defendant, and he may also join “the testate and intestate
successors of ————— (naming such person) believed to
be deceased, and all persons claiming by, through, or under
such person,” naming them in that manner.

Comment. Section 872.530 is new. It is derived from Section

1245.3 (eminent domain).

§ 872.540. Oil and gas interests

872.5340. Where property is subject to a lease,
community lease, unit agreement, or other pooling
arrangement with respect to oil or gas or both, the plaintiff
need not join as defendants persons whose only interest in
the property is that of a lessee, royalty-owner, lessor-owner
of other real property in the community, unit, or pooled
area, or working interest owner, or persons claiming under
them, and the judgment shall not affect tl.2 interests of such
persons not joined as defendants.

Comment. Section 872.54(} continues the substance of former
Section 753.1.
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§ 872.550. Joinder of “all persons unknown”

872.550. Where partition is sought as to all interests in
the property, the plaintiff may join as defendants “all
persons unknown claiming any interest in the property,”
naming them in that manner. ‘

Comment. Section §72.550 is new. It is derived from Section
1245.3 (eminent domain} and provides a means whereby the
plaintiff may give the partition action an in rem effect. For
provisions relating to service by publication, see Sections 872.320
and 872.330. For the effect of the judgment, see Section 874.210.

CHAPTER 3. TRIAL

Article 1. Determination of Interests
of Parttes

§ 872.610. Court may determine interests

872.610. The interests of the parties, plaintiff as well as
defendant, may be put in issue, tried, and determined in the
action. _

Comment. Section 872.810 continues the substance of the
first portion of former Section 758. The section makes clear that
the cour -may resolve any title disputes in the course of the
proceeding where placed in issue by answer of a defendant or
cross-defendant. See Section 872.410 {answer).

§ 872.620. Ascertainment of state of title

879.620. To the extent necessary to grant the relief
sought or other appropriate relief, the court shall upon
adequate proof ascertain the state of the title to the
property.

Comment. Section 872.620 supersedes the portion of former
Seetion 759 that required, where a sale of the premises was
necessary, that “the title must be ascertained by proof to the
satisfaction of the court:” Section 872620 expands this
requirement to any case, sale, division, or appraisal where
ascertainment of title appears to be necessary. In contrast with
Section 872.610, in cases where it is necessary to know the state
of the title, Section 872620 applies regardless whether a
defendant raises the issue in his pleadings.

For special provisions relating to ascertainment of the status of

ot
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liens, see Section 872.630.

§ 872.630. Determination of interests of lienholders

872.630. (a) To the extent necessary to grant the relief
sought or other appropriate relief, the court shall
determine the status and priority of all liens upon the
property.

{(b) The court may appoint a referee to ascertain the facts
necessary for the determination required by this section.
Upon application of the referee or a lienholder, tk= court
shall direct the issuance of process to compel attendance of
witnesses, the production of books, documents, or things,
and the filing of verified claims. The report of the referee
thereon shall be made in writing to the court and shall be
confirmed, modified, or set aside and a new reference
ordered, as the justice of the case may require.

Comment. Section 872630 supersedes the provisions of
former Sections 761 and 762, which - applied only to
determination of the status of liens of record held by persons not
made parties to the action. Section 872.630 extends this
requirement to all liens and simplifies the provisions relating to
ascertainment of the status of Hens by a referee. The provision for
ascertainment of other security is omitted. See former Section
772 and Comment thereto.

§ 872.640. Interests of unknown parties

872.640. Where two or more parties are unknown, the
court may consider their interests together in the action
and not as between each other.

Comment, Section 872.640 continues the last portion of
former Section 759.

Article 2. Determination of Right
to Partition

§ 872.710. Court determination of right to partition

g72.710. (a) At the trial, the court shall determine
whether the plaintiff has the right to partition.

(b) Partition as to concurrent interests in the property
shall be as of right unless barred by a valid waiver.

{c) Partition as to successive interests in the property

40 4 80
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shall be allowed if it is in the best interest of all the parties.
The court shall consider whether the possessory interest has
become unduly burdensome by reason of taxes or other
charges, expense of ordinary or extraordinary repairs,
character of the property and change in the character of
the property since creation of the interests, circumstances
under which the interests were created and change in the
circumstances since creation of the interests, and all other
factors that would be considered by a court of equity having
in mind the intent of the creator of the successive interests
and the interests and needs of the successive owners.

Comment. Subdivision (a) of Section 872710 continues in
substance the portion of former Section 763 which provided for
partition “upon the requisite proofs being made.” It applies to
both contested and uncontested trials. In order to make the
determination that the plaintiff has the right to partition, the
court must find that the plaintiff has an interest in the property
sufficient to maintain the action. See Section 872.210. In addition,
the court must find the existence of any special conditions
prerequisite to partition of interests in particular types of
property. See, e.g., Civil Code § 1354 (limitations on partition of
interests in condominium property).

Subdivision (b) is based on existing case law. See generally
discussion in 3 B. Witkin, Swomary of C:lifornia Law, Real
Property § 227 (8th ed. 1973). Subdivision {b) does not
determine whether a purported waiver of t.-2 right to partition
is valid but only that a valid waiver is a sofficient defense to the
right of partition. The validity of a waiver is determined by case
law.

Subdivision {¢) is new. It is designed to give the court fairly
broad discretion in the case of successive interests.

§ 872.720. Interlocutory judgment

8727720, (a) Ifthe court finds that the plaintiffis entitled
to partition, it shall make an interlocutory judgment that
determines the interests of the parties in the property and
orders the partition of the property.

(by If the court determines that it is impracticable or
highly inconvenient to make a single interlocutory
judgment that determines, in the first instance, the
interests of all the parties in the property, the court may
first ascertain the interests of the original concurrent or
successive owners and thereupon make an interlocutory
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judgment as if such persons were the sole parties in interest
and the only parties to the action. Thereafter, the court may
proceed in like manner as between the original concurrent
or successive owners and the parties claiming under them
or may allow the interests to remain without further
partition if the parties so desire.

Comment. Subdivision {a) of Section 872.720 continues the
portion of former Section 763 that required a court order of
“partition accerding to the respective rights of the parties as
ascertained by the court.” Subdivision (b} continues the
substance of former Section 760. The interlocutory judgme:t of
partition is appealable. See Section 904.1(i); contrast Emeric v.
Alvarado, 64 Cal. 529 {1884).

Article 3. Determination of Manner
of Partition

§ §72.810. Court order of division .

872.810. The court shall order that the property be
divided among the parties in accordance with their
interests in the property as determined in the interlocutory
judgment. . '

. Comment. Section 872.810 continues the preference of prior

. law for partition by division in kind. See former Sections 763, 752

{real property), 752a (personal property). In an appropriate
case, the court may order partition by sale {Section 872.820} or
appraisal (Chapter 7 (commencing with Section §73.910} ).

It should be noted that the provision formerly found in Section
763 for division where the site of an incorporated town or city is
included within the exterior boundaries of property has not been
continued because it is obsolete.

§ 872.820. Court order of sale

§72.820. Notwithstanding Section 872.810, the court
shall order that the property be sold and the proceeds be
divided among the partics in accordance with their
interests in the property as determined in the interlocutory
judgment in the following situations: '

(a) The parties agree to such relief, by their pleadings or
otherwise. _

(b} The court determines that, under the circumstances,
sale and division of the proceeds would be more equitable
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than division of the property. For the purpose of making
the determination, the court may appoint a referece and
take into account his report.

Comment. Section 872.820 represents an exception to the
rule of partition by division stated in Section 872.810. The court
may order a sale under the terms of this section; in addition,
partition by appraisal may be available under Chapter 7
(commencing with Section 873.910}. '

Subdivision (b) changes the standard for allowing a sale of the
property from “great prejudice” to “more equitable,” thereby
enabling sale in cases in which it previously was precluded. See
former Sections 763, 752 (real property), 752a (personal
property). The referencetoz referee for determination whether
partition by sale would be more equitable may include a further
request for determination whether public or private sale would
be more appropriate. See Section 873.520. The portion of former
Section 763 requiring sale in the case of a life estate with
contingent remainder is not continued.

It should be noted that the provision formerly found in Section
763 which permitted sale where the site of an incorporated town
or city was included within the exterior boundaries of the
property has not been continued because it is obsolete.

§ 872.830. Partial division and sale _

879.830. If, in making a determination .whether sale
would be more equitable than division of the property, the
court fin 4s that sale and division of proceeds for part of the
property would be more equitable than division of the
whole property, the court may order that such part be sold
and the remainder divided.

Comment. Section 872.830 makes explicit the authority of the
court to order a partial division of the property and a sale and
division of proceeds as to the remainder. Provisions of prior law
in which such authority was implicit include Sections 763 and 770.

§ 872.84C. Disposition of property subject to
express trust

872.840. {a) Where the property or an interest therein
is subject to an express trust, the court may, in its discretion,
order that the property be sold.

(b) Upen division or sale of such property, the property
or proceeds of sale allotted to the trustee of the express trust
shall be held by him upon the trust therein stated, and no

et o
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further action by the court pursuant to Section 873.840 is
required.

. Comment. Section 872.840 continues the substance of the
second paragraph of former Section 763.

CHAPTER 4. REFEREES

Article 1. General Provisions

§ 873.010. Court authority concerning referee

873.010. (a) The court shall appoint a referee to divide
or sell the property as ordered by the court.

(b) The court may:

(1) Determine whether a referee’s bond is necessary and
fix the amount of the bond. *

(2} Instruct the referee. _

{3) Fix the reasonable compensation for the services of
the referee and provide for payment of the referee’s
reasonable expenses.

(4) Provide for the date of commencement of the lien of
the referee allowed by law.

(3) Require the filing of interim or final accounts of the
referee, settle the accounts of the referc 2, and discharge
the referee.

(6) Remove the referee. _

Comment. Section 873.010 sets out some, but not all, of the
court’s powers with respect to the referee. :

Subdivision (a), providing for court appointment of a single
referee, supersedes provisions of former Section 763 that
required the consent of the parties for the appointment of a
single referee.

Subdivision {b}{1)} is new. Whether a bond is required
depends on the circumstances of the case.

Subdivision (b} (2) is new; it gives express recognition to the
instructions procedure. It is a valuable tool for resolving
ambiguities and matters not otherwise covered and, if properly
used, serves to expedite the action. See also Section 873.070
{petition for instructions).

Subdivision (b} (3) states the substance of former Section 768
in providing for court allowance of fees and expenses of referees.
See Section 874.010 and Comment thereto (costs incurred in
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partition action).
Subdivision (b)(4), pecmittin ¢ the court to fix the date of
commencement of the lien of the referee (see Section 874.120),
is new. It avoids the possibility of later settiement and dismissal
of the action. For authority of the court to fix the date of
commencement of liens of third persons furnishing services, s¢é
Section 873.110.

Subdivision (b)(3) is new. It recognizes the need for and
practice of the court to receive and pass upon the account and

final report of the referce and thereafter to discharge the -
referee. This applies particularly in, butynot limited to, sales =

transactions.

Subdivision (b) (6) restates the substance of the introductory
portion of furmer Section 766. It broadens this provision to apply
to the referee for sale as well as for division.

§ 873.020. Referees for division and sale

973.020. The court in its discretion may appoint a
referee for sale and a referee for division, or may appoint
a single referee for both.

Comment. Section 873.020 is new. It makes clear the court’s
discretion to appoint referees with different functions where
property in an action is to be both divided and sold.

§ 873.030. Three referees in place of one

873.030. (a) The court may, with the consent of the
parties, & ppoint three referees to divide or sell the property
as ordered by the court.

(b) The three referees so appointed shall have all the
powers and may perform all the duties required of one
referee. _

Comment. Section 873.030, providing for court appointment
of three referees only with the consent of the parties, replaces
provisions of former Section 763 that provided for appointment
of three eferees as a matter of course. :

§ 873.040. Appointment of person selected by parties
873.040. (a) The court shall appoint as referee under
this title any person or persons to whose appointment all
parties have consented.
(b) In the case of an incompetent or minor party, the
guardian of the party may SC consent.
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Comment. Section 873.040 continues without substantive
change a portion of former Section 763. See Sechon 872.010
{(defining guardian). It should be noted that the parties may
nominate persons to serve as referee but, absent agreement
among the parties, the chmce of a referee is in the discretion of
the court.

§ 873.050. Persons disqualified as referee

873.050. None of the following persons shall be
appointed a referee uuder this title:

(a) A clerk or deputy clerk of the court.

(b} A former or present pariner or ermployee of the
judge.

{¢} A relative within the third degree of the judge or the
judge’s spouse or the spouse of such a relative.

{d) An owner of any interest in the property that is the
subject of the action.

Comment. Section 873.050 continues provisions formerly
found in Section 763.

§ 873.060. Authority of referee

873.060. The referee may perform any acts necessary to
exercise the authority conferred by this titl:: or by order of

~ the court.

Comment. Section 873.060 is new. It m:ves explicit the
referee’s general authority to effectuate the partition.

§ 8§73.070. Petition for instructions

873.070. The referee or any party may, on noticed
motion, petition the court for instruclions concerning the
referee’s duties under this title.

Comment. Section 873.0701s new. It is intended to enable the
referee and parties expeditiously to resolve an s administrative
problems that arise in the execution of the referee’s duties.

§ 873.080. Disposition in accordance with law _

873.080. The division or sale of the property by the
referee shall comply with all laws, regulations, and
ordinances governing such transactions including where
applicable, but not limited to, the following:

(a) Zoning requirements.

(b) IEnvironmental impact report and similar
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. (¢) Subdivision and parcel map requirements.

(d) Land dedication requirements.

(e) Street opening and closing provisions.

Comment. Section 873.080 is new. It makes clear that the
actions of the referee in disposing of the property and of the
court in confirming the referee’s actions must conform to any
applicable laws.

§ 873.090. Designation of public and private ways

873.090. (a) In selling or dividing the property, the
referee may, if it will be for the adventage of those
interested, designate a portion of the property as a public
or private way, road, or street. In connection therewith, the
referee may also recommend the closure of any or all other
roads on the property and allocation of the portion of the
property occupied by such roads to the parties.

(b) Upon making such a designation and
recommendation that is adequate to accommodate public
and private needs, the referee shall report that fact to the
court.

(¢} Upon confirmation of the referee’s report by the
court, subject to any necessary action by the appropriate
public entities:

{1) The portion of the property designated as a public
way, road, or street shall not be allocated to any of the
parties or sold but shall be an open and public way, road,
or street. _

{2) The property designated as a private way, road, or
street shall be a private way for the use of the parties
interested. ,

{3} The roads recommended to be closed shall be
deemed abandoned upon the terms stated in the order of
confirmation.

Comment. Section 873.090 continues the substance of a
porlion of the sccond sentence of former Section 764. Under
Section §73.090, property set apart as a public way need not be
accepted by alocal public entity in order to be open to the publie.
The provision in former Section 764 for abandonment of public
highways upon confirmation of the referee’s report is not
continued since such abandenment can be accomplished only by
the public entity concerned.
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It should be noted that the provision formerly found in Section
763 for sale where the site of an incorporated town or city is
included within the exterior boundaries of the property has not
been continued because it is obsolete.

Article 2. Contracts of Befereé

§ 873.110. Services of third persons

873.110. Subject to the limitations of this article, the
court rnay:

(2) Authorize or approve contracts of the referee for the
services and expenses of surveyors, engineers, appraisers,
attorneys, real estate brokers, auctioneers, and others.

(b) Allow and direct payment of or reject claims under
such contracts. :

(¢} Provide for the date of commencement of any len
provided by law or contract for such claims.

Comment. Section 873.110is new. [t recognizes that the court
is the supervising entity in carrying out the partition. It removes
from the referee, acting alone, the authority to engage the
services of third persons for his assistance. It contemplates that
the court will authorize or approve contracts of the referees for
third-party services and expenses, allow or reject claims
thereunder, and in proper cases specify the priority of any lien

- therefor. See Section 874.120 (lien for costs).

Former Sections 764 and 768 provided only for employment by
the referee of surveyors and necessary assistants and allowance
of their fees and expenses. For particular provisions relating to
employment of third persons, see Sections §73.120-873.140.

Section 873.110 is intended to vest the court with broad
discretion to approve contracts for services and with the

" corresponding duty to provide adequate lien protection for

persons who render such services. Surveying services, for
example, may involve substantial sums. Ability to obtain such
services may depend upon assurance of, or security for, payment
despite any later settlement by the parties and dismissal of the
action.

Similarly, in a particular case, employment of a real estate
broker by the referee may be desirable. Under Section 8§73.110,
such employment may be authorized or approved and the terms
of the contract preseribed or approved by the court. For the
court’s authority to fix agents’ commissions on a sale, see Section
873.745.
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§ 873.120. Employment of attorney

873.120. (a) The referee may employ an attorney only
with the approval of the court pursuant to Section 873.110.

(b) The application for approval shall be in writing and
shall include the name of the attorney whom the referee
wishes to employ and the necessity for the employment.

(c) The attorney o employed may not be attorney for,
or associated with or employed by an attorney for, any party
to the action except with the written consent of all the
parties to the action.

{d) Any claim for compensation for the attorney shall

" detail the services perfecrmed by the attorney.

Comment. Section 873.120 is new. It is derived from Rule 528
of the California Rules of Court (employment of an attorney by
a receiver). :

§ 873.130. Employment of surveyor

873.130. The referee may, with the approval of the court
pursuant to Section 873.110, employ a surveyor with the
necessary assistants to aid in making a sale or division of
property.

Comment. Section 873.130 continues a portion of former
Section 764 with the added requirement for court approval.
Court approval is required since the amounts involved may be

. substantial and means of payment may present a problem.

§ 873.140. Employment of auctioneer

873.140. The referee may, with the appreval of the court
pursuant to Section 873.110, employ an auctioneer,
authorized to act as such in the locality, to conduct a public
aucton and to secure purchasers by such method for any
property to be sold at public auction.

Comment. Section 873.140 is new. It is derived from Probate
Code Section 760.5 (sale of tangible personal property of estate).

§ 873.150. Contract for third-person services may
include interest
873.150. A contract for the services of an attorney,
surveyor, auctioneer, or other third person may provide for
the accrual of interest at a rate not in excess of the legal rate
for amounts due under the contract that are not paid within

40 4 80
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three months after the time they become due and payable.
! Comment. Section 873.130 is new. It is designed to better
enable the referee to obtain competent services where the
person rendering the service will notbe paid until the conclusion
of the action.

§ 873.160. Referee not liable on contracts

873.160. The referee is not personally liable on contracts
made, or for expenses incurred, except as such liability is
expressly assumed by the referee in writing.

Comment. Section 873.160 is new. The contract itself may
provide a means of payment, &g, the commission of an
auctioneer or a real estate broker from the proceeds of sale. In
other cases, particularly where the property is divided, the third
person will have lien rights. See Section 874.120 {lien for costs).

CHAPTER 5. DIVISION OF THE PROPERTY

§ 873.210. Division by referee

§73.210. The referee appointed by the court to make a
division of the property shall divide the property and allot
the several portions to the parties, quality and guantity
relatively considered, according to their interests in the
property as determined in the interlocutory judgment.

Comment. Section 873.210 continues a portion of former
Section 764 with respect to physical division of the property. For
provisions relating to sale of the property by the teferee, see
Chapter 6 (commencing with Section 873.510}. See also Section
872.790 (interlocutory judgment).

§ §73.220. Division involving improvements

873.220. As far as practical, and to the extent it can be
done without material injury to the rights of the other
parties, the property shall be so divided as to allot to a party
any portion that embraces improvements made by that
party or that party’s predecessor in interest. In such division
and allotment, the value of such improvements shall be
excluded.

Comment. Section 873.220 continucs the substance of the last
sentence of former Seclion 764. This codifies the common law
doctrine. See, e.g., Seale v. Soto, 35 Cal. 102 {1868). In the case

40 4 80
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of sale rather than division of the property, California case law
applies a comparable rule. See, e.g, Ventra v. Tiscornia, 23 Cal.
App. 598, 138 P. 934 (1913); Mercola v. Chester, 97 Cal. App.2d
140, 217 P.2d 32 (1950).

§ 873.230. Division involving purported conveyance

873.230. Where a party has executed a deed purporting
to convey to a purchaser a portion of the property to be
divided, to the extentit can be done without material injury
to the rights of the oither parties, the property shall be so
divided as to allot that portion to the purchaser, the
purchaser’s heirs or assigns, or such other action shall be
taken as to make the deed effectual as a conveyance of that
portion of the property.

Comment. Section 873.230 continues the substance of the
fourth sentence of former Section 764. The provisions of chis
section apply only to transfers made prior to commencemer.t of
the action.

§ 873.240. Division by distinet lot or parcel

973.240. Where real property consists of more than one
distinct lot or parcel, the property shall be divided by such
Jots or parcels without other internal division to the extent

that it can be done without material injury to the rights of

the parties.

Comment. Section 873.240 is new. Cf former Section 782
(requiring separate sale of “distinet farms or lots™). In order to
facilitate division by individual lots, the parties may join
additional property whether by complaint or by cross-complaint.

§ §73.250. Owelty

873.950. (a) Where division cannot be made equally
among the parties according to their interests without
prejudice to the rights of some, compensation may be
required to be made by one party to another to correct the
inequality.

(b) No compensation shall be required to be made to
others by unknown owners or by minors unless it appears
that a minor has personal property sufficient for that
purpose and the minor's interest will be promoted thereby.

Comment. Secction 873.250 continues the substance of the
first sentence of former Section 792. The bar on requiring owelty

40 ¢ 80
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of a minor applies to imposition of a lien on the share of the minor
as well as to direct payment. The provision in this secHon for
owelty of partition should be distinguished from compensatory
adjustments made under the ordinary principles of equity, as for
accountings, allowances, and the like, pursuant to Section
872.140.

§ 873.260. Liens

§73.260. Where a lien is on an undivided interest of a
party, the lien shall, upon division of the property, become
a charge only on the share allotted to that party.

Comment. Section 573.260 continues the substance of the
first portion of former Section 769. As under the former section,
the lien that is continued will be subordinate to charges on the
property for its just proportion of the costs of partition. See
Section 874.120.

It should be noted that, in case of a sale of the property, hens
of parties are given priority over other interests of parties in
payment of the proceeds. See Section §73.820.

§ 873.270. Unknown owners

873.270. Where the court has determined the combined
interests of two or more unknown parties, the entire
portion of the property allocated to such parties shall
remain undivided.

Commni .nt. Section 873.270 continues the portion of former
Section 763 that required the court to designate an undivided
portion for owners whose interests remain “unknown, or are not
ascertained.” See Section 872640 fcourt authority to consider
rights of unknown owners together). If during the action an
unknown party becomes known, his interest may be determined

and his portion of the undivided property may be allocated to
him, ‘

§ 873.28C. Referee’s report of division

873.280. (a) Thereferce shall file with the court a report
of the proceedings and give written notice of the filing of
such report to cach party who has appeared in the action.

(b) The report shall include all of the following:

(1) A specification of the manner in which the referee
has executed his trust.

(2) A description of the property divided and of the share
allotted to each party, along with any recommendation as

40 4 BD
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(3) Any recommendation as to opening and closing
public and private ways, roads, streets, and easements.

Comment. Section 873.280 continues the substance of the
first sentence of former Section 765 with the added requirement
of any recommendations as {0 owelty (Section 873.250) and as to
public and private ways (Section 873.090}. The description
required by subdivision (b) (2) must be by metes and bounds, or
lots and blocks, or such other method as will enable the precise
location of each portion.

§ 873.290. Hearing on report and entry of judgment

873.990. (a) Any party, upon notice to the other parties
who have appeared, may move the court to confirm,
modify, or set aside the report.

(b) At the hearing, the court may either confirm or
modify the report and enter judgment accordingly, or it
may set aside the report and order preparation of a new
report and, if necessary, appoint a new referee for this
purpose.

(c) The division is effective and title vests in accordance
therewith upon entry of judgment of confirmation.

Comment. Subdivision (a) of Section 873.290 continues the

" substance of the last sentence of former Secton 763. See Sections

1005 (time for service of notice) and 1010 (notce must be in
writing). '

Subdivision (b} supersedes the first sentence of former Section
765. )

Subdivision (¢) supersedes the second sentence of former
Section 766. [t makes clear thatitis the judgment that gives effect
to the referee’s report. For persons affected by the judgment, see
Chapter 9 {(commencing with Section 874.210).

CHAPTER 6. SALE OF THE PROPERTY

Article 1. Manner 6f Sale



R e Al 2

-

‘999

PAGE PROOF £

1 2 41
. Law Rev. PARTITION 80—604 Law Rev0 dg-1 16-40 4 80

RUNNING HEAD a4

§ 873.510. Sale by referee
873510. The referee appointed by the court to make a

: sale of the property shall sell the property in the manner

and following the procedures provided in this chapter.
Comment. Section 873.510 is new.

§ 873.520. Determination of public or private sale

873.520. The property shall be sold either at public
auction or private sale as the court determines will be more
beneficial to the parties. For the purpose of making this
determination, the court may refer the matter to the
referee and take into account the referee’s report.

Comment. Section 873.520 continues a portion of the first
sentence of former Section 775, but makes clear that there is no
preference for either public or private sale. The reference to a
referee for determination whether public or private sale would
be more beneficial mav be combined with a refererce to
determine whether partition by sale is more equitable than
partition by division. See Section 872.820 and Comment thereto.

§ 873.530. Public or private sale of part of property

873.530. Part of the property may be sold at public
auction and part at private sale if it appears that to do so will
be more beneficial to the parties.

Comment. Section §73.330 continues the substance of a
portion of the first sentence of former S¢ etion 775.

Article 2. Sales Procedures

§ 873.600. Procedures agreed to by parties

873.600. Notwithstanding any other provision of this
title, the court shall order sale by such methods and upon
such terms as are expressly agreed to in writing by all the
parties to the action.

Comment. Section 873.600 is new. It permits the parties to
agree to sales procedures that may vary from the procedures
prescribed in this chapter. In order for Section 873.600 to be
operative, the consent of all parties is necessary whether or not
they have appeared. As a consequence, this section cannot be
used where unknown owners are made parties unless a guardian
ad litem has been appointed for them. On the other hand, the

40 4 80
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consent of persons named as parties who are not served and who
have not appeared is unnecessary since their interests will not be
affected by the judgment in the action.

It should be noted that the court also has authoriky to prescribe
additional sales procedures. See Section 873.610.

§ 873.610. Court authority in sale

873.610. (a) The court may, at the time .of trial or
thereafter, prescribe such manner, terms, and conditions of
sale not inconsistent with the provisions of this chapter as
it deems proper for the particular property or sale.

(b) The court may refer the manner, terms, and
conditions of sale to the referee for recommendation but
shall not approve the referee’s report except following a
hearing upon noticed motion.

Comment. Section 873.610 is new; it makes clear the court’s
authority to control the manner, terms, and conditions of sale.
These include, but are not limited to, the following:

{a) Form, manner, and contents of notice of sale. See Sectio 1s
873.640-873.630.

(b} Minimum bid and right to reject all bids. For example, if
the propertyisa manufacturing plant which has been shut down
and there are few potential buyers, it may be desirable to impose
one or more of these conditions. Minimum bids, rejection of all
bids, displey, or national advertising are tools that are often used
in noncourt sales. The use of conditions such as minimuim bids in
partition : 2les has not been ruled upon by California appellate
courts. Divided views have been expressed in other jurisdictions.
See Kemp v. Waters, 165 Md. 521, 170 A. 178 (1934); Schmitt v.
Weber, 60 Misc. 361, 113 N.Y.S. 449 (1808); comnpare ML Stats., Ch.
106, § 60 (Smith-Hurd 1952) (requiring sale at two-thirds the
property valuation with provision for new valuation if the
propertty cannot be sold at the original “upset” figure),

{c) Terms of credit. See Section 873.630. "

(d) Prior estate, charge, or lien to which the property will be
subject.

(e) Escrow and title insurance expenses.

() Agents’ commissions. See Sections 473740 and 873.745
{permitting the court to make applicable to the confirmation
hearing a modified “gross overbidding” procedure and to fix,
divide, and limit agents’ cornmissions).

(g) Procedure as to increased offers at court confirmation. See
Section 873.740.

(h) Sale of items of perscnal property individually, in a single
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lot, or in several lots. See Section 873.620.

§ 873.620. Sale of property separately or as unit

873.620. (a) Unless the interests and rights of the parties
will be materially prejudiced thereby, the court shall order
that distinct lots or parcels of real property be scld
separately. -

(b) The court may order that the real and personal
property or any portion thereof be sold as a unit.

" Comment. Subdivision (a) of Section 873.620 supersedes the
Jast portion of former Section 782.
Subdivision (b) is new. Under subdivision (b) where real and

¢ persenal property are sold as a unit, it is subject to 4 combined
offer or “one bid.” See Prob. Code § 754.5.

{ § 873.630. Credit sales

873.630. The court may:

(a) Direct a sale on credit for the property or any part
thereof.

(b) Prescribe such terms of eredit as may be appropriate.

{c) Approve oF prescribe the terms of security to be
taken upon the sale, including the manner in which title to
the security is to be taken, whether in a single instrument
or severa) instruments, according to the interests of the
parties.

Comme »t. Section 873.630 states the court’s authority over
purchase money security in general terms. The subject was
covered in former Sections 773 and 776, which appeared to divide
the authority between the court and referce. The portion of
former Section 776 that referred to “unknown owners, infants, or
parties out of the state” is deleted as obsolete. Where there are
minors or unknown owners, the court may direct that a trustee
or other fiduciary hold the security for them and act on their
behalf. See Section 8§73.810.

Under Section 873.630, if the court fails to prescribe the terms
of credit, the referee may accept offers which propose varying
terms.
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§ 873.640. Manner of notice of sale

873.640. (a) Notice of the sale of real or personal
property shall be given in the manner required for notice
of sale of like property upon execution. Such notice shall
also be given to every party who has appeared in the action
and to such other interested persons as may have requested
the referee for special notice.

(b) Where real and personal property are to be sold as a
unit, notice of the sale may be in the manner required for
notice of sale of real property alone. ,

{c¢) The court may order such additional notice as it
deems proper.

(d) Where the court orders a new sale of property
pursuant to Section 873.730 or Section 873.740, notice of sale
shall be as provided in this section.

Comment. Subdivision (a) of Section 873.640 continues .he
requirement of former Section 775 that real property be sola at
public auction “upon notice given in the manner required for the
sale of real property on execution.” Subdivision {a} extends this
provision to personal property and to both public and private
sales. For the requirement found in the execution provisions
(Section 692) that notice be given to the debtor, subdivision (a)
substitutes a requirement that notice be given to parties who
have appeared and to other interested persons who have
requested notice. This preserves the right of interested persons
to receive notice without imposing the burden of widespread
notice to persons who may have no interest. It should be noted
that inadequate notice of sale to the parties or persons who have
requested notice may be a ground for setting aside the sale. See
Section 873.730.

Subdivision (b) is new.

Subdivision {c) gives the court discretion to require additional
notice. In some types of sales, the court may deem it desirable to
order such other types of notice as display or classified
advertisement.

Subdivision {d) makes clear that, if at the confirmation hearing
the court orders a new sale, full notice of the new sale must be
given, This continues a provision of former Section 784.

40 4 60
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:§ 873.650, Contents of notice of sale

873.650. (a) The court shall prescribe the contents of
the notice of sale, which shall include a description of the
property, the time and place of sale, and a statement of the
principal terms of sale. In place of  the principal terms of
sale, the notice may refer to an order of the court or to a
written statement containing such information which may
be inspected at the place of business of the referee or the
attorney.

(b) A notice of private sale shall state a place where bids
or offers will be received and a day on or after which the
sale will be made. '

Comment. Section 873.650 continues and expands the
requirements of former Sections 775 and.782 that the notice of
sale contain the principal terms of sale. See Section 873.61¢ and
Comment thereto {court prescribes principal terms, inclurling
liens to which the sale is subject). '

Subdivision (a) requires a reference to the “time and place of
sale.” In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. For a
comparable provision, see Prob. Code § 782.

It should be noted that the court may permit variation from
the published terms of sale if to do so will be nefit the parties and
will not prejudice the rights of other interested persons. See
Section 873.730(b).

- § 873.650. Sale of perishable property and securities

873.660. (a) The court may order securities listed on an
established stock or bond exchange, and personal property
that is perishable, that will depreciate in value if not
promptly disposed of, or that will result in loss or expense
if kept, to be sold upon such notice and conditions as may
be appropriate. '

(b) Unless otherwise ordered by the court, title to
property sold pursuant to this section passes without court
confirmation. The referee is responsible for the actual value
of the property until, after return and proper showing, the
court approves the sale.

Comment. Section 873.660 is new; it is derived from Probate
Code Sections 770 and 771. The provisions of Section 873.660
apply notwithstanding the other provisions of this chapter
governing sales.
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4§ 873.670. Conduct of sale at public auction

873.670. (a) A sale at public auction to the highest
bidder shall be held in the county in which the action is
pending or such other place as may be specified by the
court. -

(b} Unless otherwise ordered by the court, personal
property shall be present at the sale.

(c) The sale may be postponed by the referee by public
declaration as proviced for sales upon execution.

Comment. Section 873.670, providing procedural detail for
sales at public auction, is new. It generally follows execution
procedure. See Section 694.

§ 873.680, Conduct of private sale

873.680. (a) A private sale shall not be made before "he
day specified in the notice of sale but shall be made within
one vear thereafter.

(b} The bids or offers shall be in wriling and left at the
place designated in the notice at any time after the first
publication or, if none, the posting of the notice.

Comment. Section 873.680 continues the substance of the last
sentence of former Section 773, which provided for private sale

in the manner required in private sales of rea! property of estates

of decedents. Section 873.680 incorporates cc nparable provisions
from Probate Code Sections 782 and 783.

§ 873.680. Persons ineligible to purchase at sale

873.690. (a) The following persons shall not purchase
property sold in the action directly or indirectly:

(1) The referee.

{2} The attorney of a party.

(3} The guardian of a party, unless for the benefit of his
ward. _

(b} All sales contrary to this section are void except that
a sale to a bona fide purchaser following a sale contrary to
this section shall not be disturbed. :

Comment. Section 873.690 supersedes former Section 783.
Because the parties listed in this section may not purchase the
property “directly or indirectly,” neither they nor persons for
their behalf may purchase the property.

Subdivision (a) (3) expands the coverage of former Section
783, which barred the guardian of an infant in the sale of real

40 4 8O
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property, to bar any guardian in the sale of any property.

It should be noted that Section §73.650 precludes the listed
parties only in partition sales. Sales made to enforce the len of
areferee, attorney, or guardian ad litem imposed under this title
are sales in which those persons may be interested and may
participate. ’ :

Article 3. Consummation of Sale

§ 873.710. Referee’s report of sale ,

873.710. (a) Upon making a sale of property, the referee
shall report the sale to the court.

(b) The referee’s report shall contain, in addition to such
other information as may be appropriate, all of the
following information:

(1) A description of the property sold to each purchasar.

{2) The name of the purchaser.

(3) The sale price.

(4) The terms and conditions of the sale and the security.
if any, taken. '

{5) Any amounts payable to lienholders.

{6) A statement as to contractual or other arrangements
or conditions as to agents’” commissions.

{7} Anv determination and recommendation as to
opening and closing public and private ways, roads, streets,
and easements.

(8) Other material facts relevant to the sale and the
confirmation proceeding.

Comment. Section 873.710 contnues the substance of the
first sentence of former Section 784 with the added requirements
of paragraphs (5}-(8) of subdivision (b).

§ 873.720. Motion to confirm or set aside sale

873.720. (a) A purchaser, the referee, or any party may
move the court to confirm or set aside the sale.

(b) The moving party shall give not less than 10 days’
notice of motion to:

{1) The purchaser if the purchaser is not the moving
party; and ,

(2} All other parties who have appeared in the action.

Comment. Seclion 873.720 continues the substance of the
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third sentence of former Section 784.

§ 873.730. Uearing on motion

873.730. (a) At the hearing, the court shall examine the
report and witnesses in relation to the report.

(b) The court may confirm the sale notwithstanding a
variance from the prescribed terms of sale if to do so will
be beneficial to the parties and will not result in substantial
prejudice to persons interested in the sale.

(¢) The court may vacate the sale and direct that a new
sale be made if it determines any of the following:

{1} The proceedings were unfair or netice of sale was not
properly given. If there is no finding at the hearing of
unfairness or improper notice, the sale may thereafter not
be attacked on such grounds. '

(2) The sale price is disproportionate to the value of t e
property.

(3) It appears that a new sale will vield a sum that exceeds

the sale price by at least 10 percent on the first ten thousand
dollars (810,000) and five percent on the amount in excess
thereof; determined after a reasonable allowance for the
expenses of a new sale. '
- Comment. Section 873.730 continues the fourth sentence of
former Section 784 with the exceptions noted below. Unlike the
former section, subdivision (b} expressly authorizes
confirmation of a sale that varies from the published terms.
Subdivision (¢ makes each ground for wvacating a sale
independently sufficient. The provision for notice of resale is
found in Section 873.610. The 10-percent formula of former
Section 784 is replaced by a 10-5 percent formula derived from
Probate Code Section 785.

Where a credit sale is returned to the court for confirmation,
the judge must determine whether the credit bidder is
responsible before confirming the sale. Sce Section 873.740
(increased offers by “responsible” bidder). Agents’ commissions
on the sale, if any, are fixed by the court. See Section 873.745.
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§ 873.740. Increased offers

- 873.740. (a) If at the hearing under Section 873.730 a
responsible bidder makes a written increased offer that
exceeds the sale price by at least 10 percent on the first ten
thousand dollars ($10,000) and five percent on the amount
in excess thereof, the court in its discretion may do either
of the following: :

(1} Vacate the sale and direct that a new sale be made.

(2) Vacate the sale, accept the increased offer, and
confirm the sale to th.2 offercr.

(b) Except as provided in subdivision (¢}, the amount by
which an increased offer exceeds the sale price is
determined on the basis of the gross amount of the
increased offer including any commission on the increased
offer to which an agent may be entitled.

(¢} Where in advance of sale the court has so ordered or
the parties have so agreed, if an increased offer is made oy
a party to the action who is not represented by an agent, the
amount by which an increased offer of a non-party exceeds
the sale price is determined on the basis of the net amount
of the increased offer excluding any commission on the
increased offer to which an agent may be entitled.

Comment, Section 873.740 supersedes the last sentence of
former Section 784. The increased offer criterion of subdivision
(a) is changed from the straight 10-percent frmula of Secton
784 to a 10-5 percent formula derived from Probate Code Section
785.

Subdivision (b) is new; the gross overbidding criterion is
adopted from the Probate Code.

Subdivision (c) codifies the existing authority of the court
sitting as a court of equity to accept increased offers on a “net
overbid” basis. See generally Estate of Cole, 124 Cal. App.2d 615,
269 P.2d 73 (1954).

§ 873.745. Agents' commissions on sale

873.745. 'The amount of agents’ commissions on the sale,
if any, shall be fixed by the court and divided or limited in
the manner provided for private sales of real property in
decedents’ estates.

Comment. Section 873.745 is new: it codifies the court’s

general authority to fix and, where necessary, limit and divide
agents’ commissions. See Section 873.110 (services of third
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persons). For statutory provisions as to agents’ comrnissions in
private sales of real property in probate, see Probate Code
Sections 760, 761, 761.5, and 785.

§ 873.750. Court order for collection of proceeds
and transfer of property
873.750. (a) Upon confirmation of a sale, the court shall
order the referee to execute a conveyance or other

‘instrument of transfer, to collect the proceeds, take

security, and perform other acts required to consummate
the sale. '

(b) The order may direct the referee concerning the
distribution, deposit, or securing of sale deposits and sale
proceeds.

Comment. Section 873.750 continues the substance of the
first two sentences of former Section 785 and supersedes formoer
Section 777. Section 873.750 states the court’s authority in broaaer
terms than the former sections, which referred only to “proceeds
of sale.” These are to be distributed to the person entitled when
the court directs or are to be paid into court or deposited therein.
However, substantial sums may be held by the referee or others
pending a sale. These funds, as well as technical “proceeds of
sale,” should be subject to the court’s order. For provisions
concerning the disposition of the proceeds of sale, see Article 4
{commencing with Section 873.810). '

§ 873.760. Failure of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the
sale, fails to pay the sale price, the purchaser is subject to
the court’s jurisdiction and to further proceedings in the
action. Upon such failure, a party, or the referce, may upon
notice move the court to order either of the following forms
of relief:

(a) Resale of the property upon notice as provided in this
chapter. If any loss is occasioned thereby, the referee may
recover the amount of such loss and costs and expenses
incurred, including a reasonable attorney’s fee, from the
purchaser who failed to pay. '

(b) Maintenance by the referee of an action against the
purchaser for the amount of the sale price. If the referee
recovers judgment, the referee shall be awarded a
reasonable attorney’s fee against the purchaser.
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Comment. Section 873.760 continues the substance of the last
sentence of former Section 785 with the added requirement ofa
court order on noticed motion of either a party or the referee and
with the addition of express provisions for recovery of a
reasonable attorney’s fee. To facilitate recovery under this
section, the defaulting purchaser remains subject to the
jurisdiction of the court.

§ 873.770. Taking setoff from party purchaser

873.770. Where the purchaser is a party entitled to a
share of the proceeds of sale, the referee may:

(a) Take the purchaser’s receipt for so much of the
proceeds of sale as belongs to the purchasar.

(b) Take security, or other arrangement satisfactory to
the referee, for payment of amounts which are or may
become due from the purchaser on account of the expenses
of sale, general costs of the action, and costs of tae
reference. o

Comment. Section 873.770 continues the substance of former
Section 786 with the addition of subdivision (b}, which provides
for assurances of payment of a share of the costs which may not
be determined at the time of sale.

§ 873.780. Court authority at closing _

- 873.780. The court may make orders relating to the
closing of a sale after confirmation, inclu 1ing escrow and
closing provisions and, if the referee and purchaser so agree
and the court upon noticed motion determines it will not
result in substantial prejudice to the parties, may make
adjustments varying the terms of sale based on
after-discovered defects.

Comment. Section 873.780 is new. It recognizes that modern
transactions often involve, at closing, minor deviations or
adjustments. The court is expressly authorized to make rulings
regarding them.

§ 873.790. Conveyance of the property

873.790. (a) Upon fulfillment of the terms of sale, the
referee shall execute a conveyance or other instrument of
transfer to the purchaser.

{b) The conveyance or transfer of real property and the
order authorizing such conveyance or transfer shall be
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recorded in each county in which the property is located.

Comment. Subdivision (a) of Section 873.790 is new.
Subdivision (b} continues the substance of the first portion of
former Section 787.

Article 4. Disposition of Proceeds of Sale

§ 873.810. Court order of disbursement :

873.810. The court shall order the proceeds of sale and
any security therefor to be paid, transferred, deposited in
court, placed in trust, or invested in State of California or
United States government obligations or interest-bearing
accounts in an institution whose accounts are insured by an
agency of the federal government, to or for the benefit of
the persons in interest entitled thereto, as may be
appropriate or as specifically provided in this article.

Comment. Section 873.810 supersedes former Sections 773
and 788. The portion of former Section 773, providing for deposit
of proceeds in court if no other direction is given, is not
continued. Under Section 873.810, the court must affirmatively
specify the disposition of the proceeds, including proceeds for
the shares of unknown owners. See former Section 780 (requiring
that the court provide for the protection of unknown parties). It
should be noted that amounts invested in interest-bearing
accounts under this secton may exceed the amount insured by
an agency of the federal government provided that the accounts
are in an institution which carries such insured accounts.

§ 873.820. Application of proceeds of sale

873.820. The proceeds of sale for any property sold shall
be applied in the following order:

(a) Payment of the expenses of sale.

(b) Payment of the other costs of partition in whole or in
part or to secure any cost of partition later allowed.

(¢} Payment of any liens of parties on the property in
their order of priority except liens which under the terms
of sale are to remain on the property.

(d) Distribution of the residue among the parties in
proportion to their shares as determined by the court.

Comment. Section 873.820 continues the substance of former
Section 771 and extends it to the sale of unencumbered as well
as encumbered property. The provision formerly found in
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Section 771, requiring payment of liens prior to the lien upon
which the owner's title is based, is not continued since the
provision formerly found in Section 752 for partition by a
lienholder is not continued. See Comment to Section 8§72.210.

The preference for payment of the expenses of sale in
subdivision (a) is new. For the costs of partition (subdivision
(b)), see Chapter 8 (commencing with Section 874.010).

§ 873.830. Setoff in licu of payment of estate

for life or years

873.830. Where a part only of the property is sold, a
tenant for life or years in an undivided share of the whole
property may have his estate equitably set oif in any part
of the property not sold by way of complete or partial
satisfaction of his share of the proceeds.

Comment. Section 873.837 continues the substance of former
Section 770.

§ 873.840. Treatment of successive estates

873.840. {(a) The court shall ascertain the proportion of
the proceeds of sale that will be a just and reasonable sum
for the satisfaction of the estate of a tenant for life or years
and shall order such amount distributed to him or held for
his benefit. ' '

(b) The court shall ascertain the proportiona: value of
any vested or contingent future right o. estate in the
property and shall direct such proportion of the proceeds
of sale to be distributed, secured, or held in'such a manner
as to protect the rights and interests of the parties.

{c) Notwithstanding any other provision of this section,
in the case of an estate for life or defeasible estate with

" remainder over, the court may direct that the entre

proceeds of sale be placed in trust as provided in this section
upon a showing that the establishment of such a trust is
economically feasible and will serve the best interests of the
parties. The court shall appoint a trustee, upon security
satisfactory to the court, who under court supervision shall
invest and reinvest the proceeds, pay the income from the
investments, if any, to the Jife tenant or owner of the
defeasible interest, and, upon terrnination of the life or
defeasible estate, deliver or pay the corpus of the trust
estate to the remainderman. The court shall retain



[P

e T A

PAGE PROOF

-

999

£

i 2 54
Law Rev. PARTITION 50—604 Law Rev.0 dg-1 16—40 4 80
54 RUNNING HEAD

jurisdiction over the settlement of the accounts of the
trustee and in all matters necessary for the proper
administration of the trust and the final distribution of the
trust fund.

.Comment. Subdivision {a} of Section 873.840 supersedes
former Sections 778-780. Farticular aspects of the former sections
are preserved in other provisions. See Sections §72.520
{protection of interests of unknown owrners), 872.640 (interests
of unknown owners considered  together), 873.820
(proportionate allocation after costs and expenses). The
provision in former Section 778 for prejudgment estimate of the
value of a tenancy for life or years which the owner may
“consent” to accept is not conlinued because it is inappropriate
under modern conditions.

Subdivision {b) continues the substance of the first portion of
former Section 781 and th-= last portion of former Section 766(2}.

Subdivision (c) supersedes the last portion of former Section
781. It makes clear that imposition of a trust under its terms is not
mandatory in all cases but is discretionary with the court and
then only if the establishment of a trust is bath practical and
desirable. Contrast Estate of Giacomelos, 192 Cal. App.2d 244, 13
Cal. Rptr. 245 (1961) (imposition of trust mandatory).
Investment under this subdivision may be by purchase of other

. property for use of the parties where appropriate. It should be

noted that, in the case of successive jife or defeasible estates, the
court may be required to formulate a more complex formula for
investment and distribution than is specified in the statute.

For an exception to the requirements of Section 873.840, see
Section 872.840 (disposition of property subject to an express
trust}.

- CHAPTER 7. PARTITION BY APPRAISAL

§ 873.910. Agreement of parties to partition by
appraisal

873.910. When the interests of all parties are undisputed
or have been adjudicated, the parties ray agree upon a
partition by appraisal pursuant to this chapter.

Conunent. Section 873910 and the other sections in this
chapter are new. The purpose of this chapter is to provide an
alternative method of partition for coowners who agree to use
this method. A guardian ad litem may be appeinted to represent
contingent interests and may agree to the procedure under this
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chapter on their behalf. A statutory procedure based upon
appraisal by a referee, with court supervision, may in some
situations serve the interests of parties who find themsclves in
disagreement since an acquisition method does not invelve the
same tax consequences as a partition sale. See 3 J. Rabkin & M.
Johnson, Federal Income, Gift and Estate Taxation §43.01 (1973).
Although the same result can be accomplished by an
agreement Lo arbitrate, the authority of the court under this
chapter is much broader than in case of arbitration (see Title 9
(commencing with Section 1280) of Part 3 of the Code of Civil
Procedure). '

§ 873.920. Contents of agreement

873.920. The agreement shall be in writing filed with
the clerk of court and shall include:

(a) A description of the property.

(b) The names of the parties and their interests.

(¢) The names of the parties who are willing to acquire
the interests.

(d) The name or names of a person or persons to whose
appointment as referee or referees the parties consent.

(e) The date or dates as of which the interests to be
acquired are to be appraised. ,

(f) Other terms mutually agreed upon which may
include, but are not limited to, provisions relating to
abandonment of the action if the appraised value of the
interests to be acquired exceeds a stated amount, required
deposits on acceunt of purchase price, terms of any credit,
title and objections to title, and payment of the expenses of
the procé:‘ dure authorized by this chapter and of costs of
the action.

Comment. Section 873.920 is new. It establishes the
framework for the agreement of the parties without, however,
providing a fixed form of agreement.

§ 873.930. Court approval of agreement
873.930. If the court determines that the agreement
complies with Section 873.920 and that the terms and
conditions are equitable, it shall approve the agreement
and stay any pending division or sale of the property.
Comment. Scction 873.930 is new. The court, as a court of
equily, may exercise a sound diseretion in approving or refusing
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to approve a particular agreement.

§ 873.940. Appcintment of referce; referee’s report
873.940. The court shall appoint one referee or, if

- provided in the agreement, three referees to appraise the

property and the interests involved. The referee shall
report his findings and valuations to the court by report in
writing filed with the clerk.

Comment. Section 873.940 is new. It follows other partition
procedures with respect to the referee’s report.

§ 873.950. Motion to confirm, modify, or set
aside report

873.950. Any party to the agreement or the referee,
upon 10 days’ notice to the other parties to the agreement
and to the referee if the referee is not the moving party,
may move the court to confirm, modify, or set aside the
report. :

Comment. Section 873.950 is new. It follows other partition
procedures with respect to a motion for hearing on the referee's
report.

§ 873.960. Hearing on referee’s report

873.960. At the hearing, the court shall examine the
report and witnesses. If the court finds thac the proceedings
have been regularly conducted, that trapsfer of title to the
interests may regularly be made, and th.i no facts appear
which would make such transfer ineguitable, it shall
confirm the report and order the interests transferred to
the acquiring parties in proportion to their respective
interests, or in such other proportion as is set out in the
agreement. The court order is contingent upon payment of
the amounts fixed as the purchase price and any other
amounts required by the agreement, the giving of any
required security, and payment by the partics of the
expenses of the procedure authorized by this chapter and
of the general costs of the action or an appropriate share
thereof. :

Comment. Section 873.960 is new. It vests the court with
equitable - power to refuse to permit consummation of the
transaction where it would be inequitable. The parties contract

0 4 80
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in the light of this power of the court.

§ 873.970. Effect of agreement

873.970. The agreement binds the heirs, executors,
administrators, successors, and assigns of the parties. In the
event of default, the aggrieved parties may specifically
enforce the agreement by further proceedings in the action
or may pursue any other remedy they may have at law or
in equity.

Comment. Section 873.970 is new. Subject to the provisions of
this chapter, the agreement is binding. Even though the subject
of the agreement may be personal property, the agreement is
specifically enforceabie if the innocent party elects this remedy.

§ 873.980. Relation of agreement to other remedies

873.980. The provisions of this chapter are cumulative
and if, for defazult or other cause, interests are not
transferred and acquired pursuant to this chapter, the
parties may pursue their other rights of partition, subject to
Section 873.970.

Comnent. Section §73.980 is new. If the proceeding aborts or
is not carried out, the parties are not prejudiced as to their
normal rights of partition except that an innocent party may

elect to proceed under the agreement pursuant to Section
873.970.

CIHAPTER 8. COSTS OF PARTITION

Axticle 1. Allowance and Apportionment
of Costs of Partition

§ 874.010. Costs incurred in partition action

874.010. The costs of partition include:

(a) Reasonable attorney’s fees incurred or paid by a party
for the common benefit.

(b} The fee and cxpenses of the referee. _

(c) The compensation provided by contract for services
of a surveyor or other person employed by the referee in
the action.

(@) The reasonable costs of a title report procured
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pursuant to Section 872.220 with interest thereon at the
legal rate from the time of payment or, if paid before
commencement of the action, from the time of

commencement of the action.

(e) Other disbursements or expenses found by the court
to have been incurred or paid for the common benetfit.

Comment. Section 874010 is a statement of the “common
benefit” rule applicable in partition actions. The listing in this
section is illustrative onlv, and the costs of partition may include
other expenses or disbursements, of a like or different kind,
found by the court to have been incurred or paid for the common
benefit. See subdivision (e). Section 374.010 is ~upplemented by

Section 874.020 (costs incurred in related action).

Subdivision (a) continues the substance of a portion of former

Section 796.

Subdivision {b) continues a portion of former Section 768. The
reference in the former section to the fee allowed by the court
“in its discretion” is not continued since the fee must be a
«reasonable sum’” pursuant to Section 1023. The expenses of the

referee may include attorney’s {ees where appropriate. See

Section 873.120.

Subdivision (¢} continues a portion of former Section 768.
Subdivision (d) continues the substance of a portion of former

Secton 799.

Subdivision (&) is new; it is derived from former Section 796.

§ 874.020. Costs incurred in related action

§74.020. The costs of partition include reasonable
expenses, including attorney’s fees, necessarily incurred by
a party for the common benefit in prosecuting or defending
other actions or other proceedings for the protection,
confirmation, or perfection of title, setting the boundaries,
or making a survey of the property, with interest thercon
at the legal rate from the time of making the expenditures.

Comment. Section 8§74.020 supplements Section 8§74.010
(costs incurred in partition action). 1t is derived from a portion
of former Section 798. The requirement of the former section
that the expenses be pleaded is eliminated; the expenses are

presented and allowed just as other costs in the
exclusion of recovery of attorney's fees found in
section is likewise eliminated.

action. The
the former
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§ 874.030. Interest on disbursements

874.030. Where disbursements have been made by a
party under the direction of the court, interest at the legal
rate shall be allowed thereon from the time of making such
disbursements. :

Comment. Section 874.030 continues the substance of former
Section 801.

§ 874.040. Court apportionment of costs

874040. Except as otherwise provided in this article, the
court shall apportion the costs of partition among the
parties in proportion to their interests or make such other
apportionment as may be equitable.

Comment. Section §74.040 supersedes the first portion of
former Section 796. It applies the principle stated in the former
section to cases where the property is sold as well as to those
where it is divided. The general rule stated in Section 874.040 is
qualified by Section 874.050.

Although normally the costs of partition are apportioned in
proportion to the interests of the parties, there may be cases in
which some other arrangement will be equitable. Where
litigation for the common benefit arises among only some of the

_parties, or where the interests of the parties :n all items, lots, or

parcels of property are not identical, the court may segregate the
costs of partition to the extent practicable a .d apportion a part
among particular parties only. See former Section 796 (last
sentence).

§ 874.030. Apportionment involving future interests

874.050. (a) The court may order that the share of the
costs apportioned to a future interest be paid by other
parlies to the action or by the persons who are then the
presumptive owners of the future interrst.

{b) Where the court orders payment pursuant to this
section, such payment is subject to a right of
reimbursement, with interest at the legal rate, secured by
a charge upon the future interest.

Comment. Section 874.030 is new. Where a share of the costs
is apportioned to a future interest, the amount is discounted
based on the present value of the future interest.

40 4 80
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Article 2. Payment of Costs of Partition

§ §74.110. Payment by parties

874.110. (a)} The costs of partition as apportioned by the
court may be ordered paid in whole or part prior to
judgment.

(b) Any costs that remain unpaid shall be included and
specified in the judgment.

Comment. Section 874110 supersedes portions of former
Section 796. While subdivision {a) requires payment by the
parties, it should be noted that, in the case of sale of the property,
the proceeds are to be applied first to discharge the costs of
partition before disbursement to the parties. Section 873.820.

Subdivision (b) requires the judgment to list only amounts
remaining unpaid rather than all amounts apportioned to the
parties under the former provision. See also former Section: 798.

§ 874.120. Lien for costs

874.120. (a) The costs shall be a lien on the share of the
party specified.

(b} A lien imposed by this section has priority over any

other lien on the share except those imposed under this
" section.

Comment. Subdivision (a) of Section 874.120 continues a
portion of former Sections 796 and 798. Subdivision (b) is derived
from former Section 769.

§ 874.130. Enforcement of lien

874.130. Upon application of a person entitled to a lien
imposed under this article and upon a showing of good
cause, the court may order a sale of the property before or
after judgment for the benefit of all such lien claimants
without priority among them.

Comment. Section 874.130 is new. Liens imposed under this
article have priority over all other liens but have no priority
among themselves. The remedies provided in this section and in
Section 874.140 are cumulative.
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§ 874.140. Execution to enforce judgment

874.140. A judgment for unpaid costs of partition may be
enforced by the person entitled to the costs by execution
against the share of the party specified in the judgment or
against other property of the party.

Comment. Section 874.140 continues the substance of a
portion of former Section 796. See also Section 798. The remedies
provided in this section and in Section 874.130 are cumulative.

CHAPTER 9. JUDGMENT

§ 874.210. Persons bound by judgment

874.210. The judgment in the action is binding and
conclusive on all of the following:

(a) All persons known and unknown who were parties %o
the action and who have or claim any interest in the
property, whether present or future, vested or contingent,
legal or beneficial, several or undivided.

(b} All persons not in being or not ascertainable at the

time judgment is entered who have any remainder interest

in the property, or any part thereof, after the determination
of a particular estate therein and who by any contingency
may be entitled to a beneficial interest in the property,
provided rhe judge shall make appropriate provision for the
protection of such interests. :

(¢) All persons who were not parties to the action and
who have or claim any interest in the property which was
not of record at the time the lis pendens was filed, or if none
was filed, at the time the judgment was recorded.

(d) All persons claiming under any of ‘the foregoing
persons,

Comment. Section 874.210 supersedes portions of former
Sections 766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent joined
pursuant to Section 872.530 and unknown persons joined
pursuant to Section 872.550. Subdivision {a) supersedes former
Section 766(1), (3) and the first portion of former Section 787.

Subdivision (b) continues the substance of former Section
766(2). :

Subdivision {c) supersedes the last portion of former Section

40 4 80
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787. For an exception to subdivision (c), see Section 874.230
(unrecorded interests known to plaintiff).

Subdivision (d) supersedes former Section 766(4) and the
middle portion of former Section 787.

§ 874.220. Persons not bound by judgment

874.920. The judgment does not affect the interest of
any person who was not a party to the action and who had
an interest of record in the property or part thereof at the
time the lis pendens was filed, or if none was filed, at the
time the judgment was recorded.

Comment. Section 874.220 is new.

§ 874.230. Unrecorded interests known to plaintiff

874.230. Notwithstanding Section 874.210, where an
occupant or other person having or claiming an unrecorded
interest in the property or part thereof was not a party «0
the action but the occupancy reasonably should have been
known or the existence or claim of the interest was actually
known: to the plaintff at any time before entry of the
interlocutory judgment, the judgment does not affect the
interest of such occupant or other person in the portion of
the property or proceeds of sale thereof allocated to the
plaintiff.

Comment. Section 874230 is new. It is intended to
implemen the requirement of Section 872510, making
mandatory on the plaintiff the joinder of all persons “actually
known" to the plaintiff having or claiming an interest in the
property or part thereof as to which partition is sought.

Section 874.230 is an exception to the rule stated in Section
874210(c) that the judgment binds all persons having
unrecorded interests in the property. It should be noted that
Section 874.230 makes the judgment not conclusive only with
respect to the share of the plaintiff. The portions of the property
allocated tu other parties in case of a division, or the entire
property in case of a sale to a bona fide purchaser, are free of the
unrecorded interests.
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CONFORMING REVISION

' Revenue & Taxation Code § 3965 (amended)

SEC.6. Section 3963 of the Revenue and Taxation Code
is amended to read:

3965. If the court orders a sale of the property or a
partition thereof, the same shall be made in accordance
with the provisions of Ghapter ¥%; Title 6 105
(commencing with Section 872.010) of Part 2 of the Code
of Civil Procedure, >xcept that
m-{é—}a—)—?heeeﬂftfa&?aﬁpeﬁ% ene referee instend of three;

b}y Preeeceds proceeds of sale belonging to unknown
special assessment owners, or persons claiming an interest
in said special assessments, shall be paid to the treasurer, to
be held by him as in like instances of collections by said
treasurer of special assessments. _

Comment. Former subdivision (a) of Section 3963 is deleted

since the partition statute provides for appointment of a single
referee. See Code Civ. Proc. § 873.010.

OPERATIVE DATE; APPLICATION
TO PENDING ACTIO.WWS

SEC.7. (a) This act becomes operative January 1, 1977.

(b} Subject to subdivisions (¢}, (d),’and (e), in the case
of an action commenced prior to the operative date, thisact
upon the operative date applies to the action unless in the
opinion of the trial court application of a particular
provision would be materially inconsistent with the
proceedings theretofore had or would substantially
interfere with the effective conduct of the action or the
rights of the parties or other interested persons, in which
case the particular provision does not apply and the law
applicable thereto prior to the operative date applies.

(¢) Code of Civil Procedure Sections 872.210 and 872.710
do not apply to an action commenced prior to the operative
date. :

(d) If, on the operative date, summons was issued but not
served in an action, service and proof of service may be
made pursuant to the law applicable thereto prior to the



R L

L ro

" PAGE PROOF

999

[}

[

1 2 o4
Law Rev. PARTITION 80604 Law Rev.0 dg-1 16-40 4 BG
64 RUNKING HEAD

operative date.

(e} If, on the operative date, securities have been taken,
investments made, or funds deposited pursuant to {ormer
Code of Civil Procedure Sections 777, 788, 793, or 794, or a
trust has been established pursuant to former Code of Civil
Procedure Section 784, the trial court retains jurisdiction as
provided under the law applicable thereto prior to the
operative date. The trial court, upon reasonable notice and
opportunity to be heard and if it appears in the best
interests of the parties and other interested persons, may
order that securities, investments, or funds held by the
county clerk be assigned, delivered, or paid over to a
trustee or agent, or otherwise transferred from the name or
custody of the county clerk.

40 4 8¢
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APPENDIX

DISPOSITION OF EXISTING
PARTITION STATUTE

Chapter 4 (commencing with Section 752) of Title 10 of
Part 2 of the Code of Civil Procedure is the existing
partition statute. This entire chapter, being superseded by
the new partition statute, will be repealed when the new
partition statute takes effect.

The text of each section of Chapter 4 is set out below. The
disposition of the provisions of these sections is indicated in
the Comments that follow the text of the sections.

CHAPTER 4. ACTIONS FOR THE
PARTITION OF REAL [AND
" PERSONAL] PROPERTY

§ 752 (repealed). Real estate; right of action

752. When several cotenants own real property as joint
tenants, or tenants in common, in which one or more of
them have an estate of inheritance, or fo- life or lives, or for
years, or when real property is subject 15 a life estate with
remainder over, an action may be brought by one or more
of such persons, or, where property is subject to a life estate
with remainder over, by the life tenant, or where real
property is subject to a lien on a parity with that on which
the owner's title is based, by the owner or by the holder of
such lien, for a partition thereof according to the respective
rights of the persons interested therein, and for a sale of
such property, or a part thereof, if it appears that a partition
can not be made without great prejudice to the parties.

Comment. The portion of former Section 752 that specified
the interests in real property entitled to maintain a partition
action is continued in Section 872.210. However, the provision
enabling partition by the owner of a lien on a parity with that on
which the owner’s title is based is not continued. It had extremely
limited application and represented a departure from the
general rule that only substantial inlerests in property may
compel partition.
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The portion of former Section 732 that provided a standard for
sale or division of property in a partition action is superscded by
Sections 872.810-872.830.

§ 752a (repealed). Personal property; right of
action; sale; partition of real and personal
property in same action

752a. When several persons are co-owners of any
personal property, an action may be brought by any one or
more such co-owners for a partition thereof; or in case
partition can not be had without great prejudice to the
owners, for the sale thereof, and partition of the proceeds
according to the respective interests of the parties. In all
such actions the provisions of this chapter shall govern
wherever applicable. Real and personal property may be
partitioned in the same acton. '

Comment. The portion of former Section 752 that specified
that the coowner of personal property is entitled to maintain a
partition action is continued in Section §72.210. The portion that
provided a standard for sale or division of the property is
superseded by Sections 872.810-872.830. _

The second sentence of former Section 7523 is continued in
Section 872.020.

The third sentence of former Section 752a.is continued in
SectHon 872.240.

§ 752b (repealed). Condominiums; right of
action .

752b. Where several persons own condominiums, as
deflined in Section 783 of the Civil Code, in a2 condominium
project, as defined in Section 1330 of the Civil Code, an
action may be brought by one or more of such persons for
partition thereof by sale of the entire project, as if the
owners of all of the condominiums in such project were
tenants-in-common in the entire project in the same
proportion as their interests in the common areas,
provided, however, that a partition shall be made only upon
the showing that (1) three years after damage or
destruction to the project which renders a material part
thereof unfit for its use prior thereto, the project has not
been rebuilt or repaired substantially to its state prior to its
damage or destruction, or (2) that three-fourths or more of
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the project has been destroyed or substantially damaged,
and that condominium owners holding in aggregate more
than a 50 percent interest in the common areas are opposed
to repair or restoration of the project, or (3) that the project
has been in existence in excess of 50 years, that it is obsolete
and uneconomic, and that condominium owners holding in
aggregate more than a 30 percent interest in the common
areas are opposed to repair or restoration of the project, or
(4) that conditions for such a partition by sale set forth in
restrictions entered into with respect to such project,
pursuant to the provisions of Chapter 1 {commencing with
Section 13503, Title 6, Part 4, Division Second of the Civil
Code have been met.

Comment. Former Section 752b is continued in Civil Code
Section 1354.

§ 753 (repealed). Complaint; pleading interests
of all parties; unknown parties or interests

753. Except as provided in Section 753.1 and 754, the
interests of all persons in the property, whether such
persons are known or unknown, must be set forth in the
complaint, as far as known to the plaintiff; and if one or
more of the parties, or the share or quantity of interest of
any of the parties, is unknown to the plaintiff, or isuncertain
or contingrmt, or the ownership of the inheritance depends
upon an exccutory devise, or the remainder is a contingent
remainder, so that such parties cannot be named, that fact
must be set forth in the complaint.

Comment. The first portion of former Section 753, requiring
that the interests of all persons in the property be set forth in the
complaint, is superseded by subdivision (c) of Section 872.230.
The last portion of former Section 753, requiring that the
complaint set forth additional information as to parties who are
unknown o. whose interests are uncertain, is continued and
broadened in Section 872.520.

§ 753.1 (repcaled}. Parties; persons having
interests in oil and gas leases, unit agreements
or pooling arrangements
753.1. When the property is subject to a lease,
community lease, unit agreement or other pooling
arrangement with respect to oil or gas or both, it shall not
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be necessary to name as parties defendant persons whose
only interest in the property is that of a lessee,
royalty-owner, lessor-owner of other real property in the
community, unit or pooled area, or working interest owner,
or persons claiming under any of them, and no sale or
judgment shall affect the interests of such persons not made
parties defendant.

Comment. Former Section 753.1, making it unnecessary to
name as defendants certain persons owning oil and gas interests,
is continued in Section 872.540.

§ 754 {repealed). Parties; lienholders not
of record
754. No person having a conveyance of or claiming a
lien on the property, or some part of it, need be made a
party to the action, unless such conveyance or lien appear
of record.

Comment. Former Section 754 is superseded by Sechon
872.510.

§ 755 (repealed). Lis pendens
755. Immediately after filing the complaint in the

Superior Court, the plaintiff must record in the office of the
Recorder of the county, or of the several counties in which
the prog orty is situated, a notice of the pendency of the
action, containing the names of the parties so far as known,
the object of the action, and a deseription of the property
to be affected thereby. From the time of filing such notice
for record all persons shall be deemed to have notice of the
pendency of the action.

Comment. The portion of former Section 753 placing
jurisdiction over partition actions in the superior court is
continued in Section §72.110. The paortion of former Section 795
relating to the lis pendens is continued in Section 872.230.

§ 756 (repealed). Summons; contents; parties
to whom directed .

756. . The summons must contain a description of the
property sought to be partitioned, and must Le directed to
all of the persons named as defendants in the complaint,
and when it shows that some person has or claims an
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interest in or lien upon the property whose name 1is
unknown to the plaintiff, the summons must also be
directed to all persons unknown who have or claim any
interest in or lien upon the property.

Comment. The first portion of former Section 756 is
superseded by Section 872.310; the last portion is continued in
Section 872.520.

§ 757 (repealed). Summons; publication as to
unknown parties; description of property

757. If a party having a share or interest or len is
unknown and such fact is made to appear by affidavit, the
summons may be served on such unknown party by
publication. When publication is made pursuant to this
secton or, as to a known party, pursuant to Section 415.50,
the summons, as published, shall contain the descriptio:. of
the property which is the subject of the action.

Comment. The first sentence of former Section 757 is
superseded by Section 272.310. The second sentence of former
Section 757 is superseded by Section §72.320.

§ 758 (repealed). Effect of deféult; answer;
cor.tents '

758. If the defendant fails to answer within the time
allowed by law, he is deemed to admit and adopt the
allegations of the complaint. Otherwise, he must controvert
such of the allegations of the complaint as he does not wish
to be taken as admitted, and must set forth his estate or
interestin the property, and if be claims a lien thereon must
state the date and character of the lien and the amount
remaining due, and whether he has any additional security
therefor, and if so, its nature and extent, and if he fails to
disclose such additional security, he must be deemed to
have waived his lien on the property to be partitioned.

Comment. The first sentence of former Section 758 is not
continued: the consequence of the failure of a defendant to
answer is covered generally in Section 431.20.

The portion of the second sentence of former Section 758,
requiring the defendant to controvert material allegations of the
complaint and to allege his interest in the property, is continued
in Section 872.410. The portion of the second sentence, requiring
the defendant to state information relaling toany lien he may
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have, is continued in Section 872.420; the waiver provision,
however, is omitted because it was unduly harsh.

§ 759 (repealed). Determination of rights of
parties; determination of title before sale;
unknown persons

759. The rights of the several parties, plaintiff as well as
defendant, may be put in issue, tried, and determined in
such action; and when a sale of the premises is necessary,
the title must be ascertained by proof to the satisfaction of
the court before the sale can be ordered; except that where
there are «2veral unknown persons having an interest in the
property, their rights may be considered together in the
action, and not as between themsclves.

Comment. The portion of former Section 759 that provided
for the determination of the rights of the parties is continued in
Section 872.610. The portion that required ascertainment of title
in case of a sale of the property is superseded by Section 872.620,
requiring ascertainment of title generally to the extent necessary
to grant appropriate relief. The portion that permitted
consideration of the rights of unknown persons together is
continued in Section 872.640. : :

§ 760 (repealed). Partial partition

760. ‘Whenever from any cause it is, in the opinion of the
Court, irapracticable or highly inconvenient to make a
complete partition, in the first instance, among all the
parties in interest, the Court may first ascertain and
determine the shares or interest respectively held by the
original co-tenants, and thereupon adjudge and cause a
partition to be made, as if such original co-tenants were the
parties, and sole parties, in interest, and the only parties to
the action, and thereafter may proceed in like manner to
adjudge and make partition separately of each share or
portion so ascertained and allotted as between those
claiming under the original tenant to whom the same shall
have been so set apart, or rnay allow them to remain tenants
in common thereof, as they may desire.

Comment. The substance of former Section 760 is continued
in subdivision (b} of Section 872.720.

40 4 &
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§ 761 (repealed). Lienholders; joinder;
reference to determine liens

761. Ifit appearsto the court that there are outstanding
liens or jncurnbrances of record upon such real property, OT
any part thereof, which existed and were of record at the
time of the cornmencement of the action, and the persons
holding such liens are not made parties to the action, the
court must either order such persons to be made parties to
the action, by an amended or supplemental complaint, or
appeint 2 referee to ascertain whether or not such liers or
incumbrances have been paid, and if not paid, what amount
remains due thereon, and their order among the liens or
incumbrances severally held by such persons and the
parties to the action, and whether the amount remaining
due thereon has been secured in any manner, and if
secured, the nature and extent of the security.

Comment. Former Section 761 is superseded by Section
§79.630, providing for the determination of the status of
outstanding liens to the extent necessary to grant appropriate
relief. The provision for ascertainment of other security is
omitted. See Comment to former Section T72.

§ 762 {(repealed). Lienholders; notice to appear
before referee; service of notice; report of
referee

762. The plaintiff chall cause a notice tO be served, a
reasonable time previous to the day for appearance before
the referee appointed as provided in Section 761, on each
person having cutstanding liens of vecord, who is not a
party. to the action, to appear before the referee at a
specified time and place, to make proof, by hisown affidavit
or otherwise, of the amount due, of to become due,
contingently or absolutely thereon. The notice shall be
served in the manner provided by law for the service of a
SUIMMmMons i a civil action, but, if service cannot otherwise
be made with the exercise of reasonable diligence, service
may be made by publication 0T notice to his agents, under
the direction of the court, in such manner as may be proper.
The report of the referce thereon must be made to the
court, and must be confirmed, modified, or set aside, and a
new reference ordered, as the justice of the case may
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require.

Comment. Former Section 762 is superseded by Section
879,630, providing generally for the duties and procedure to be
followed by the referee with regard to liens and providing for
issuance of process in support of the referee’s authority.

§ 763 (repealed}. Procedure for partition or
sale; representation

763. 1If it appears by the evidence, whether alleged in
the complaint or not, that the property or any part of it is
so situated that partition cannot be made without great
prejudice to the owners, or where property is subject to a
life estate and the remainder is a contingent remainder, the
court may and in the latter case must order the sale thereof;
otherwise, upon the requisite proofs being made it must
order a partition according to the respective rights of the
parties as ascertained by the court, and appoint three
referees therefor, and must designate the portion to remain
undivided for the owners whose interests remain unknown,
or are not ascertained; or the court may with the consent
of the parties appoint one referee instead of three, and he,
when appointed, has all the powers and may perform all the
duties renquired of three referees; and the court must
appoint as referee any person Or persons to whose
appointrr ent all the parties have consented, provided that
in the case of an incompetent or minor party the duly
appointed guardian or conservator or guardian ad litem of
said defendant may so consent, and provided further that
no person shall be appointed as referee who is a clerk of the
court or deputy clerk, or partner or employee of the judge,
or person related to the judge or to his wife within the third
degree, or who is married to a relative of the judge within
the third degree, or who owns any interest or estate in the
property.

Where the property or an interest therein is subject to an
express trust the court, notwithstanding the foregoing
provisions of this section, respecting property subject to a
life estate and contingent remainder, may but shall not be
required to order a sale thereof; and in the event of either
a partition or sale, the property or proceeds of sale allotted
to the trustee of such express trust shall be held by him
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upon the trust therein stated, and no further action by the

‘court pursuant to Section 781 of this code shall be required.

When the site of an incorporated city or town is included

"within the exterior boundaries of the property to be

partitioned, the court must direct the referees to swvey
and appraise the entire property to be partitioned by actual
lots and subdivisions then existing in the actual possession
of the several tenants in common, exclusive of the value of
improvements thereon, first setting apart necessary
portions of the property for ways, roads and streets, as in
Section 764 provided, and to report such survey and
separate appraisement on each lot and cubdivision to the
court.

The court may confirm, change, modify, or set aside the
report in whole or in part, and, if necessary, appoint new
referees. '

When, after the final confirmation of the report of sach
survey and appraisement, it appears by evidence to the
satisfaction of the court that an equitable partition of the
whole property is impracticable, and a sale of the site of
such city or town, or any portion thereof, will be for the best
interests of the owners of the whole property, it must order
a sale thereof; provided, that within 60 ¢1ys thereafter any
tenant in common or tenants in comunon, having
improvements erected on any town. or city lot or
subdivision included in such order of sale, shall have the
prior right to purchase the same at such appraised
valuation, and may pay into court the amount so appraised
as the value thereof, and upon such payment the title shall
vest in such purchaser or purchasers, and the court shall
cause to be executed by such referees a deed for such lot or
subdivision in fee and in severalty to such purchaser or
purchasers; such further proceeding shall then be had as to
the remainder of the property, and the money so paid to the
court, as by this chapter provided.

If, during the pendency of the action, any of the parties
die, or become insane, or otherwise incompetent, the
proceedings shall not for that cause be delayed or
suspended, but the attorney who has appeared for such
party may continue to represent such interest; and in case
any such party has not appeared by an attorney, the court
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must appoint an attorney to represent the interest which
was held by such party, until his heirs or legal
representatives, or successors in interest, shall have
appeared in the action; and an attorney so appointed must
be allowed by the court a ceasonable compensation for his
services, which may be taxed as costs against the share or
interest represented by such attorney, and may Le
adjudged a lien thereon in the discretion of the court.

Comment. The portion of former Section 763 providing for
partition “according to the respective rights of the parties” on
“requisite proofs being made” is superseded by Section 872.710.
The portior: of former Section 763 providing for division of
property in partition as a general rule is continued in Section
872.810. The portion that provided for sale of the property if
division could not be made without great prejudice is superseded
by Section 872.820, providing for sale where sale would be more
equitable than division. The portion of former Section 763 thit
required sale of the property in case of a life estate with
contingent remainder is not continued; the general provisions
governing Tnanner of partition control. See Article 3
{commencing with Section 872.810) of Chapter 3 of Title 10.5 of
Part 2 of the Code of Civil Procedure. :

The portion of former Section 763 providing for appointment
of three referees as a matter of course is superseded by Section
873.010, providing for appointment of cne referee as a matter of
course. The portion that provided for appointment of one
referee with the consent of the parties is superseded by Section
873.030, providing for appointment of three referees with the
consent of the parties. On interpretation of these former
provisions, see Hughes v. Deviin, 23 Cal. 501 (1863) (upholding
power of court to appoint cne sale referee); Abr v. Ahr, 153 Cal.
App2d 1, 314 P. 95 (1957) (refusing on appeal to consider
question because no objection to one referee 'was made at the
trial); compare Parmelce v. Brainard, 62 Cal. App.2d 182, 144
P. od 381 (1944) (alternative ground of reversal, on appeal, that
one referee was appointed for sale, without citation of Hughes
decision).

The portion of former Section 763 requiring appointment of
any person all parties have agreed to and authorizing the
guardian of an incomnpetent or minor to 5o 4gree is continued in
Section 873.040. The portion disqualifying certain persons from
acting as referee is continued in Section §73.030.

The portion of Section 763 requiring designation of a portion
of the property to remain undivided for owners whaose interests
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remain unknown is continued in Section 873.270.

The second paragraph of former Section 763 is continued in
Section 872.840.

The substance of the third, fourth, and fifth paragraphs of
former Section 763, relating to partition of property which
includes the site of an incorporated city or town, is not continued
because it is obsolete. :

The sixth paragraph of former Section 763 is not continued
because general provisions of law adeqguately cover the death or
disability of a party. See, e.g., Sections 385 (general provision),
669 (death after submission to trier of fact), 903 (appeal). It
should also be noted that, in the case of a joint tenancy, death
activates the right of survivorship.

§ 764 (repealed). Alloeation according to
rights of parties; sale of specific tract out
of common land; allotment of improvemenis

764. In making partition, the referees must divide tne
property, and allot the several portions thereof to tne
yespective parties, quality and quantity relatively
considered, according to the respective rights of the parties
as determined by the court, pursuant to the provisions of
this chapter, designating the several portions by proper
landmark -, and may employ a surveyor with the necessary
assistants to aid them. Before making partition or sale, the
refereest :ay, whenever it will be for the advantage of those
interested, set apart a portion of the property for a way,
road, or street, and the portion so set apart must not be
assigned to any of the parties or sole, but must remain an
open and public way, road, or street, unless the referees
<hall set the same apart as a private way for the use of the
parties interested, or some of them, their heirs and assigns,
in which case it shall remain such private way. Whenever
the referces have laid out on any tract of land roads

sufficient in the judgment of said referees to accom modate

the public and private wants, they rnust report that fact to
the court, and upon the confirmation of their report all
other roads on said tract cease to be public highways.
Whenever it appears, in an action for partition of lands, that
one or more of the tenants in common, being the owner of
an undivided interest in the tract of land sought to be
partitioned, has sold to another person a specific tract by
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metes and bounds out of the common land, and executed
to the purchaser a deed of conveyance, purporting to
convey the whole title to such specific tract to the
purchaser in fee and in severalty, the land described in such
deed shall be allotted and set apart in partition to such
purchaser, his heirs or assigns, or in such other manner as
shall make such deed effectual as a conveyance of the whole
title to such segregated parcel, if such tract or tracts of land
can be so allotted or set apart without material injury of the
rights and interests of the other cotenants who may not
have joined in such conveyance. In all cases it is the duty of
the referees, in making partition of land, to allot the share
of each of the parties owning an interest in the whole or in
any part of the premises sought to be partitioned, and to
locate the share of each cotenant, so as to embrace as far as
practicable the improvements made by such cotenant ug on
the property, and the value of the improvements made by
the tenants in common must be excluded from the
valuation in making the allotments, and the land must be
valued without regard to such improvements, in case the
same can be done without material injury to the rights and
interests of the other tenants in common owning such land.

Comment. 'The portion of former Section 764 that provided
for division of the property by the referee in accordance with the
rights of the parties is continued in Section 873.210. The portion
relating to employment of a survevor is coniinued in Sections
873.110 and 873.130. The portion relating to designation of the
divided portions by landmarks is not contihued because it is
obsolete. The portion of former Section 7564 that provided for
designation of public and private ways is superseded by Section
873.090, making comparable provision.

The portion of {former Section 764 that provided for division in
such a manner as to effectuate prior purported conveyances is
continued in Section §73.230.

The portion of former Section 764 that provided for division in
such a manner as to allocate improvements to the parties making
the improvements is continued in Section 873.220.
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§ 765 (repcaled). Report of referees

765. The referees must make a report of their
proceedings, specifying therein the manner in which they
executed their trust, and describing the property divided,
and the shares allotted to each party, with a particular
description of each share. Any party to the action, after
giving at least ten days’ notice in writing to the other parties
who have appeared therein of his intention to do so, may
move the court to confirm, change, modify, or set aside such
report.

Comment. The first sentence of former Section 765 is

continued in Section 873.280. The second sentence is continued
in Section 873.290(a). :

§ 766 (repealed). Report of referees;
confirmatien, modification, etc.; conclusiveness
of judgment; death of party; conveyance during
pendency of action

766. The court may confirm, change, modify, or set
aside the report, and if necessary, appoint new referees.
Upon the report being confirmed, judgment must be
rendered that such partition be effectual forever, which
judgment is binding and conclusive. '

1. On all persons named as parties to the action, and
their leg'l representatives, who have at the time any
interest iu the property divided, or any part thereof, as
owners in fee or as tenants for life or for vears, or as entitled
to the reversion, remainder, or the inheritance of such
property, or any part thereof, after the determination of a
particular estate therein, and wha by any contingency may
be entitled to a beneficial interest in the property, or who
have an interest in any undivided share thereof, as tenants
for vears or for life;

9. On all persons not in being at the time said judgment
is entered, who have any interest in the property divided,
or any part thereof, as entitled to the reversion, remainder
or the inheritance of such property, or any part thereof,
after the determination of a particular estate therein, and
who by any contingency may be entitled to a beneficial
interest in the property; provided, that in case sale has been
made under the provisions of this chapter the judgment

40 4 80
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shall provide for keeping intact the share of the proceeds
of said sale, to which said party or parties notin being at the
time are or may be entitled until such time as such party or
parties may take possession thereof;

3. On all persons interested in the property, who may
be unknown, to whom notice has been given of the action
for partition by publication;

4. On all other persons claiming from such parties or
persons, or either of them.

And no judgment is mvalidated by reason of the death of
any party before final judgment or decree; but such
judgment or decree is as conclusive against the heirs, legal
representatives, or assigns of such decedent, as if it had
been entered before his death. If during the pendency of
the action, and before final judgment therein, any of the
cotenants has conveyed to another person his interest, or
any part of his interest, such conveyance, whatever its form,
shall be deemed to have passed to the grantee any lands
which, after its execution, may have been set aside to the
grantor in severalty, or such proportionate interest in such
Tands as the interest so conveyed bears to the whole interest
of the grantor.

Comment. The first sentence of former Section 766 is
superseded by Section 873.280( by. The second sentence is
superseded by Section §73.290(c). Subdiv <ions (1)-(4) are
continned in Section 874.210 with the exception of the last
portion of subdivision (2} relating to preservation of the share of
parties not in being, which is superseded by Section 873.840 (b).

The paragraph of former Section 766, relating to the effect of
a judgment on persons who die, is not continued because general
provisions of law adequately cover the death of a party. See, .4,
Sections 335 {general provisions), 669 (death after submission to
trier of fact), 903 (appeal). It should also be noted that, in the
case of a joint tenancy, death activates the ris bt of survivorship.

The last paragraph, relating to the effect of the judgment in
case of a convevance, i1s not continued since it duplicates the

ﬁcﬁojﬂis pendens provisions.

40 4 80
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§ 767 (repealed). Tenants for years less than
ten unaffected by judgment

767. The judgment does not affect tenants for years less
than ten to the whole of the property which is the subject
of the partition.

Comment. Former Section 767 is not continued; a tenant is
affected by the partition judgment to the same extent as any
other party or nonparty. See Chapter 9 {commencing with
Section 874.210) of Title 10.5 of Part 2 of the Code of Civil
Procedure relating to the effect of the judgment.

§ 768 {(repealed). Expenses; apportionment

768. The expenses of the referees, including those of a
surveyor and his assistants, when employed, must be
ascertained and allowed by the Court, and the amount
thereof, together with the fees allowed by the Court, in its
discretion, to the referees, must be apportioned among the
different parties to the action, equitably.

Comment. Former Section 768 is continued in substance by
Sections §73.010 (court authority concerning referee), 873.110
(services of third persons), 874.010 {costs incurred in partition
action), and 874.030 (court apportionment of costs), providing
for employment and equitable apportionment of the fee and
expenses of the referee and surveyor. :

§ 769 (1 spealed). Lien on undivided interest;
charge on share assigned to obligor ,

769. When a lienis on an undivided interest or estate of
any of the parties, such lien, if a partition be made, shall
thenceforth be a charge only on the share assigned to such
party; but such share must first be charged with its just
proportion of the costs of the partition, in preference to
such lien.

Comrient. Former Section 769 is continued in substance by
Sections 873.260 (liens) and 874.120 {lien for costs), providing for
continuation of a lien on the share of a party but making the lien
subordinate to other liens for costs of partition.
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§ 770 {repealed). Estate of life or years;
set off in portion not sold
770. When a part of the property only is ordered to be
sold, if there be an estate for life or years, in an undivided
share of the whole property, such estate may be set off in
any part of the property not ordered to be sold.

Comment. The substance of former Section 770 is conlinued
in SecHon 873.830.

§ 771 (repealed). Sale of encumbered property;
application of proceeds

771. The proceeds of the sale of encumbered property
must be applied under the direction of the court, as follows:

1. To pay its just proportion of the general costs of the
action;

2. To pay the costs of the reference;

3. To satisfly and cancel of record the several liens in
their order of priority, if entitled to priority over the lien
under which the owner’s title was obtained, by payment of
the sums due and to become due; the amount due to be
verified by affidavit at the time of paymenk;

4. The residue among the parties, according to their
respective shares therein, as found by the. court.

Commeent. The substance of former Section 771 is continued
in Sectinn 873.820 with the exception of the portion of subdivision
(3), providing for determination of the amount due by verified
affidavit, which is not continued. ‘

§ 772 (repealed). Lienholder having other
securities

772. Whenever any party to an action, who holds a lien -
upon the property, or any part thereof, has other securities
for the payment of the amount of such lien, the Court may,
in its Jiscretion, order such securities to be exhausted
before a distribution of the proceeds of sale, or may order
a just deduction to be made from the amount of the lien on
the property, on account thereof. _

Comment. Former Section 772 is not continued; the
lienholder may share in the partition or proceeds regardless
whether he has other security. See, e.g, Section 873.820 (sale).
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§ 773 (repealed). Proceeds of sale;
distribution

773. The proceeds of sale and the securities taken by the
referees, or any part thereof, must be distributed by them
to the persons entitled thereto, whenever the Court so
directs. But in case no direction be given, all of such
proceeds and securities must be paid into Court, or
deposited therein, or as directed by the Court.

Comment. The first sentence of former Section 773 is
superseded by Section 873.810. The second sentence, providing
for deposit of proceeds in court if no direction is given, is not

continued; a direction will be given in every case under Section
873.810.

§ 774 (repealed). Proceeds of sale;
payment into court

774. When the proceeds of the sale of any share or
parcel belonging to persons who are parties to the action,
whether known or unknown, are paid into courts, the
action may be continued as between such parties, for the
determination of their respective claims thereto, which
must be ascertained and adjudged by the court. Further
testimony may be taken in court, or by a referee, at the
discretion of the court, and the court may, if necessary,
requie such partes to present the facts or law in
contruversy, by pleadings, as in an original action.

Comment, Former Section 774, providing for a continuance
for determination of claims to proceeds, isnot continued because
it is unnecessary.

§ 775 (repealed). Public or private sales

775. All sales of real property made by referees under
this chapter must be made at public auction to the highest
bidder, upon notice given in the manner required for the
sale of real property on execution unless in the opinion of
the court it would be more beneficial to the parties
interested to sell the whole or some part thereof at private
sale; the court may order or direct such real property, or
any part thereof, to be sold at either public auction or
private sale as the referee shall judge to be most beneficial
to all parties interested. If sold at public wchon the notice



. e A

A
N

ROOF

-

I 2 ¥4
Law Rev, PARTITION 80--634 Law Rev0 dg-1 16—40 4 80
82 RUNNING HEAD

must state the terms of sale and if the property or any part
thereof is to be sold subject to a prior estate, charge or lien,
that must be stated in the notice. If the sale is ordered made
at either public auction or private sale, the sale at private
sale shall be conducted in the manner required in private
sales of real property of estates of deceased persons.

Comment. The portion of former Section 775 providing for
sale at public auction or private sale if it will be beneficial to the
parties is continued in Section 873.520; however, Section 873.520
makes clear that public anction is not preferred over private sale.
The portion of former Section 775 that provided for partial public
and parHal private sale is continued in Section 873.530.

The portion of former Section 773 providing for notice of
public sale in the manner required for sale on execution is
continved in Section §73.640. The portion prescribing the

contents of the notice is superseded by Section 873.650.

The portion of former Section 775 requiring the conduct of
sales at private sale to be in the manner of private sales of estates
of decedents is continued in substance in Section 873.680, which
adopts relevant portions of the Probate Code.

§ 776 (repealed). Dircction of terms of credit

776. The Court must, in the order for sale, direct the
terms of credit which may be allowed for the purchase
money of any portion of the premises of which it may direct
a sale on credit, and for that portion of which the purchase
money is required, by the provisions hereinafter contained,
to be invested for the benefit of unknown owners, infants,
or parties out of the State. _

Comment. The portion of former Section 776 authorizing the

- court to direct the terms of credit for a sale is continued in

Section 873.630. The portion providing for investment for the
benefit of unknown owners, infants, and the like is superseded by
Section 873810, granting the court {ull authority over the
disposition of the proceeds of sale.

§ 777 (repealed). Credit sales; security for
purchase money

777. The referees may take separate mortgages and
other securities for the whole, or convenient portions of the
purchase money, of such parts of the property as are
directed by the Court to be sold on credit, for the shares of
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any known owner of full age, in the name of such owner;
and for the shares of an infant, in the name of the guardian
of such infant; and for other shares, in the name of the Clerk
of the County and his successors in office.

Comment. The portion of former Section 777 providing for
collection of the security by the referee is continued in Section
873.750. The portion that specified in whose name the security is
to be taken is not continued because it is unnecessary. The
portion providing for taking security in the name of the county
clerk is not continued because it is inappropriate under modemn
conditions.

§ 778 (repealed). Sale of tenant’s estate;
right to compensation; consent

778. The person enti*led to a tenancy for life, or years,
whose estate has been seold, is entitled to receive such surmn
as may be deemed a reasonable satisfaction for such estate,
and which the person so entitled may consent to accept
instead thereof, by an instrument in writing, filed with the
Clerk of the Court. Upon the filing of such consent, the
Clerk must enter the same in the minutes of the Court.
. Comment. Former Section 778 is not continued. The
provision for a prejudgment estimate of the value of a tenancy
which the owner mav “consent” to accept is inappropriate under
modern conditions. See Section 873.840 and Comment thereto.

§ 779 (repealed). Sale of tenant’s estate;
compensation fixed by court

779. 1f such consent be not given, filed, and entered as
provided in the last section, at or before a judgment of sale
is rendered, the Court must ascertain and determine what
proportion of the proceeds of the sale, after deducting
expenses, will be a just and reasonable sum to be allowed on
account of such estate, and must order the same to be paid
to such party, or deposited in Court for himn, as the case may
require. _

Comment. The substance of former Section 779 is continued
in Section 873.840(a).

40 4 80 ’



"PAGE PROOF

— pm am —

99

1 2- 84
Law Rev. PARTITION 80—&04 Law Revd dg-1 16—450 4 50
84 RUNNING HEAD

§ 780 (repealed). TInknown tenants; protection

780. Ifthe p-3:.r - entitled to such estate for life or years
be unknown, the’ 17 ‘vt must provide for the protection of
their rights in tt- - " ne manner, as far as may be, as if they
were known ani+ «happeared.

Comment. The subsiance of former Section 780 is continued
in Section 873.810, providing for court order for the disposition
of proceeds for the benefit of the persons entitled to them. See
also Section 873.540.

§ 781 (repealed). Contingent future rights or
estates; life estates; security value; jurisdiction
for settlement of accounts :

781. Inall cases of sales, when it appears that any person
has a vested or contingent future right or estate in any of
the property sold, the cor'rt must ascertain and settle the
proportional value of such contingent or vested right or
estate, and must direct such proportion of the proceeds of
the sale to be invested, secured, or paid over, in such
manner as to protect the rights and interests of the parties;
or where property is subject to a life estate with remainder
over, the court may direct the entire proceeds of the sale
of such interests to be paid to a trustee to be appointed by
the court, upon security satisfactory to the court, to be
invested and reinvested, the income there ~f to de paid to
the life tenant and the corpus of the trust estate, upon the .
termination of the life estate, to be delivered or paid to the
remaindermen as in the decree determined; and the court
shall retain jurisdiction for the settlement of the accounts of
such trustee and in all matters necessary for the proper
administration of such trust and final distribution of the
trust fund.

Comment. The first portion of former Section 781, relating to
protection of the rights of persons having vested or contingent
future interests, is continued in Section 873.840(b). The last
portion of former Section 781, relating to treatment of a life
estate, is superseded by Section 873.840(c).

40 4 80
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§ 782 (repealed). Sales; knowledge of terms;
separate sales of farms or lots

782. In all cases of sales of property the terms must be
made known at the time; and if the premises consist of
distinct farms or lots, they must be sold separately.

Comment. The first portion of former Section 782, requiring
that the terms of saie be kaown at the time of sale, is continued
in substance in Section 873.650, providing that the notice of sale
contain the principal terms of sale. The last portion, requiring
that separate farms or Ints be sold separately, is superseded by
Section 873.620, which provides for separate sale of known lots or
parcels unless the interests or rights of the parties will be
materially prejudiced thereby.

§ 783 (repealed). Persons ineligible to
purchase '

783. Neither of the referces, nor any person for the
berefit of either of them, can be interested in any purchase;
nor can a guardian of an infant party be interested in the
purchase of any real property, being the subject of the
action, except for the benefit of the infant. All sales contrary
to the provisions of this section are void.

Comment. Former Section 783 is superseded by Section
873.690. ~ :

§ 784 (repealed). Report of sale; hearin

confirmation or vacation of sale; direction for

new sale; sale on offer made to court

784. After completing a sale of property, or any part

thereof ordered to be sold, the referees must report the
same to the court, with a description of the different parcels
of land sold to each purchaser; the name of the purchaser;
the price paid or secured; the terms and conditions of the
sale, and the securities, if any, taken. The report must be
filed in the office of the clerk of the county in which the
action is brought. Thereafter any purchaser,jor any party to

the action, may, upon 10 days’ notice to the other parties
who have appeared therein, and also to the purchaser if he
be not the moving party, move the court to confirm or set
aside any sale or sales so reported. Upon the hearing, the
court must examine the return and report and witnesses in
relation to the same, and if the proceedings were unfair, or



Ve ==t

I

L
.
-9

the.

QKPEW 565
]

"PAGE PROOCF

} 2 86
Law Rev. PARTITION 80604 Law Rev.0 dg-1 16—40 4 50
86 RUNNING HEAD

the sum bid disproportionate to the value, and if it appears
that a sum exceeding such bid at least 0 per—cent,
exclusive ofja new sale, may be obtained, the court may

ot

vacate the sale and direct another to be had, of which notice
must be given, and the sale conducted in all respects as if
no previous sale had taken place. If an offer of '10. percent
more in amount than that named in the return be made to
the court, in writing, by a responsible person, it is in the
discretion of the court to accept such offer and confirm the
sale to such person, or to order a new sale.

Comment. The portion of {former Section 784 relating to the
referee’s report of sale and its contents is continued in Section
873.710. The portion relating to the motion to confirm the report
is continued in Section 873.720. The portion relating to the
confirmation hearing is superseded by Section 873.730. The
portion relating to notice of resale is continued in Section
873.640(d). The portion relating to increased offers is superseded
by Section 873.740. '

§ 783 (repealed). Order to execute conveyances
and take securities; disposition of procceds;
resale on purchaser’s default; actions against
defaulting purchaser
785. If the sale is confirmed by the court, an order must
be entered, directing the referees to execut conveyances
and take securities pursuant to such sale, which they are

hereby authorized to do. Such order may also give

directions to them respecting the disposition of the
proceeds of the sale. If the purchaser, after the confirmation
of the sale, refuses to pay the amount of his bid, the referces
may again sell the property at any time to the highest
bidder, and if any loss is occasioned thereby the referees
may recover the amount of such loss and the cost from the
bidder so refusing, or the referees, without making a resale,
may maintain an action against the purchaser for the
amouint of his bid.

Comnent. The portion of former Section 785 providing for
the court-ordered consummation of sale is continued in Section
873.750 (a). The portion authorizing the order to give directions
concerning the disposition of proceeds is continued in Section
873.750({b). The portion of former Seclion 785 relating to
remedies for refusal of the purchaser to deliver the proceeds is

40 4 80
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continued in Section 873.760.

'§ 786 (repealed). Payment where party entitled

to share or incumbrancer becomes purchaser
786. When a party entitled to a share of the property, or
an incumbrancer entitled to have his lien paid out of the
sale, becomes a purchaser, the referees may take his receipt
for so much of the proceeds of the sale as belongs to him.

Comment. The substance of former Section 786 is continued
in Section 873.770.

§ 787 (repealed). Conveyances; recording; effect

787. The conveyances must be recorded in the county
where the premises are situated, and shall be a bar against
all persons interested in the property in any way who shall
have been named as parties in the action, and against all
such parties and persons as were unknown, if the surnmons
was served by publication, and against all persons claiming
under them, or either of them, and against all persons
having unrecorded deeds or liens at the commencement of
the acton.

Comment. The portion of former Section 787 that provided
for recordation of conveyances is continued in Section 873.790.
The portion of former Section 787 that specitied the effect of the

recorded conveyances is continued in Section 874.210, which is

phrased in terms of the effect of the judgm.cnt.

§ 788 (repealed). Proceeds belonging to unknown
owner or nonresident; investment
788. When there are proceeds of a sale belonging to an
unknown owner, or to a person without the State, who has
no legal representative within it, the same must be invested
in bonds of this State or of the United States, for the benefit
of the persons entitled thereto.

Comment. Former Section 788 is superseded by Section
873.810.

40 4 80
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§ 789 (repealed). Security taken and investments

. made in name of county clerk

789, When the security of the proceeds of sale is taken,
or when an investment of any such proceeds is made, it
must be done, except as herein otherwise provided, in the
name of the Clerk of the county where the papers are filed,
and his successors in office, who must hold the same for the
use and benefit of the parties interested, subject to the
order of the Court.

Comment. Former Section 789, providing for security in the
name of the county clerk, is not continued because it is outmoded
and inappropriate under modern conditions.

§ 790 (repealed). Security taken in names of
parties when interests ascertained

790, When security is taken by the referees on a sale,
and the parties interested in such security, by an
instrument in writing, under their hands, delivered to the
referees, agree upon the shares and proportions to which
they are respectively entitled, or when shares and
proportions have been previously adjudged by the Court,
such securities must be taken in the names of and payable
to the parties respectively entitled thereto, and must be
delivered to such parties upon their recei} t therefor. Such
agreement and receipt must be returned and filed with the
Clerk.

Comment. Former Section 790, providing for agreement of
parties as to their shares, is not continued because it is
unnecessary.

§ 791 (repealed}. Securities or investments; duties
of clerk

791. The Clerk in whose name a security is taken, or by
whom an investment is made, and his successors in office,
must receive the interest and principal as it becomes due,
and apply and invest the same as the Court may direct; and
must deposit with the County Treasurcr all securities taken,
and keep an account in a book provided and kept for that
purpose, in the Clerk’s office, free for inspection by all
persons, of investments and moneys received by him
thereon, and the disposition thereof.

40 4 B0
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Comment. Former Section 791, relating to the duties of the
county clerk in making investments, is not continued because it
is outroded and inappropriate under modern conditions.

§ 792 (repealed). Unequal partition; compensation

792. When it appears that partition cannot be made
equal between the parties, according to their respective
rights, without prejudice to the rights and interests of some
of them, and a partition be ordered, the Court may adjudge
compensation to be made by one party to another, on
account of the inequality; but such compensation shall not
be required to be made to others by owners unknown, nor
by an infani, unless it appears that such infant has personal
property sufficient for that purpose, and that his interest
will be promoted thereby. And in all cases the Court has
power to make compensatory adjustment between the
respective parties, according to the ordinary principles of
equily.

Comment, The substance of the first sentence of former
Section 792, relating to owelty, is continued in Section 873.250.
The substance of the second sentence, relating to other
compensatory adjustrment, is continued in Section 872.140.

§ 793 (rep=aled). Share of infant; payment
to guardiam; security

703. W hen the share of an infant is sold, the proceeds of
the sale may be paid by the referee making the sale to his
general guardian, or the special guardian appointed for him
in the action, upon giving the security required by law or
directed by order of the Court.

Comment. Former Section 793, relating to the proceeds of
sale for the share of an infant, is not continuéd because it is
covered by other more general provisions.

§ 794 (repealed). Share of insane person or
incompelent; payment to guardian; undertaking

794, The guardian who may be entitled to the custody
and management of the estate of an insane person, or other
person adjudged incapable of conducting his own affairs,
whose interest in real property has been sold, may receive
in behalf of such person his share of the proceeds of such
real property from the referees, on ecxecuting with
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sufficient sureties an undertaking approved by a Judge of
the Court, that he will faithfully discharge the trust reposed
in him, and will render a true and just account to the person
entitled or to his legal representative.

Comment, Former Section 794, relating to the proceeds of
sale for the share of an incompetent, is not continued because it
is covered by other more general provisions.

§ 796 (repealed}. Costs; counsel fees;
apportionment; lien

796. 'The costs of partition, including reasonable counsel
fees, expended by the plaintff or either of the defendants,
for the common benefit, fees or [of] referees, and other
disbursements, must be paid by the parties respectively
entitled to share in the lands divided, in proportion to their
respective interests therein, and may be included and
specified in the judgment. In that case they shall be a lien
on the several shares, and the judgment may be enforced
by execution against such shares, and against other
property held by the respective parties. When, however,
litigation arises between some of the parties only, the Court
may require the expense of such litigation to be paid by the
parties thereto, or any of them. :

Comment. The portion of former Section 796 relating to the
costs of partition expended for the common benefit is continued
in Secton +74.010. The portion requiring pavment by the parties
in proportion to their interests is continued in Section 874.040.
The portion requiring inclusion of costs in.the judgment is
superseded by Section 874.110, requiring inclusion only of unpaid
cosls.

The portion of former Section 796 providing for a lien for costs
is continued in Section 874.120. The portion providing for
exccution to enforce the costs is continued in Section 874.140.

The portion of former Section 796 that provided for
appropriate allocation of expenses of litigation between only
some of the parties is continued in the general provision for
equitable apportionment of Section 874.040.
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§ 798 (repealed). Litigation for benefit
of property; apportionment of expenses

798, If it appear that other actions or proceedings have
been necessarily prosecuted or defended by any one of the
tenants in common, for the protection, confirmation, or
perfecting of the title, or setting the boundaries, or making
a survey or surveys of the estate partitioned, the Court shall
allow to the parties to the action, who have paid the
expense of such litigation or other proceedings, all the
expenses necessarily incurred therein, except counsel fees,
which shall have accrued to the common benefit of the
other tenants in common, with interest thereon from the
date of making the said expenditures, and in the same kind
of money expended or paid, and the same must be pleaded
and allowed by the Court, and included in the final
judgment, and shall be a lien upon the share of each tenant
respectively, in proportion to his interest, and shall be
enforced in the same manner as taxable costs of partition
are taxed and collected.

Comment. The first portion of former Section 798 relating to
the expenses for the common benefit of prosecuting or
defending related actions is continued in Section 874.020 except
the portion excluding counsel fees which is not continued. The
provision relating to reimbursement “in the same kind of
money” is not continued because it is obsolete. The provision
relating to pleading the expenses is not continued because the
general p1~cedure for allowance of costs is adeguate.

The last portion of former Section 708 relating to enforcement
of the costs allowed is continued in Sections 874,110 (unpaid costs
included in judgment), 874120 (lien for costs). See Sections
§74.130 (enforcement of lien), and 874.140 {execution to enforce
judgment}.

§ 799 (repealed}. Procurement of abstract of title,
title insurance, certificate of title, litigation
repo.t or guarantee; inspecction and use; expense

799, 1If it is necessary to have an abstract of title, policy
of title insurance or certificate of title of the property to be
partitioned, or a litigation report or guarantee as to the
necessary parties to the action, the plaintiff may procure
one before commencing the action, and may, in his
complaint, state that he has done so, and that the abstract,
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policy, certificate, report or guarantee is subject to the
inspection and use of all the parties to the action,
designating a place where it will be kept for such
inspection. Otherwise the court may, upon application of
any one of the parties, authorize him to procure an abstract,
policy, certificate, report or guarantee, which, when made,
shall be kept at some place designated by the court for the
inspection and use of all parties, any of whom is entitled to
make a copy thereof. The expense reasonably incurred in
procuring such abstract, policy, certificate, report or
guarantee must be allowed to the party incurring i, with
interest thereon from the commencement of the action, if
it had been procured before that Hme, otherwise from the
time of payment. ,

Comment. The portion of former Section 799 permitting the
parties to obtain a title report is superseded by Section 872.220.
The portion allowing the e pense of the title report as part of the
costs of partition is continued in Section 874.010(d}.

§ 800 (repealed). Abstract of title; making;
verilication; corrections

800. The abstract mentioned in the last preceding
section may be made by any competent searcher of records,
and need not be certified by the Recorder or other officer,
but instead thereof it must be verified by th.e affidavit of the
person making it, to the effect that he believes it to be
correct; but the same may be corrected { om time to time
if found incorrect, under the direction of the Court.

Comment. Former Section 800, relating to the searcher of
records and correction of a title report, is not continued because
it is outmoded and inappropriate under modern conditions.

§ 801 (repealed). Disbursements under direction
of court; interest allowanece
801. Whenever, during the progress of the action for
partition, any disbursements shall have been made, under
the direction of the Court or the Judge thereof, by a party
thereto, interest must be allowed thereon from the time of
making such disbursements.

Comment. The substance of former Section 801 is continued
in Section §74.030. '

40 4 80

o TS b0 C3-78 s Foev

-



